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Current Topics. 

In a fit of despondency over the law’s de- 
lays—an evil as old as civilization—the 
Rochester Herald recently, in discussing the 
Thaw murder case, condemned in somewhat 
heated language the suggestion of a contem- 
porary that the State Bar Association take 
the lead in the correction of existing abuses, 
and added: 

“We might as well appeal to an association of 
pickpockets to reform judicial methods that would 
send them to prison quicker as to a band of lawyers 
whose profession is most profitable when the law’s 
delays are greatest.” 


This violent utterance has provoked the 
Rochester Post-Express to reply that lawyers 
are not quite as bad as the Herald would 
seem to think. It adds: 

“Tf the reforms so earnestly desired are to be 
brought about, the lawyers and the judges must take 
the lead, for they alone have the experience and the 
expert knowledge necessary to a wise revision of the 
laws. The practical side of the matter must be 
looked at. The newspapers may point out instances 
of delay, urge a change of methods, and advocate the 
adoption of a practical plan for reform when brought 
forward by those competent to frame it, but they can 
scarcely do more than that. Nearly all the great 
lawyers of the State are members of the Bar Associa- 
tion; there are many shysters and scallawags in the 
legal profession, as in other professions, but the law- 
yers generally are public-spirited men, with high 
ideals, and if they can be induced by journalistic 
prodding to take up the great question of the law’s 
delay and give earnest consideration to it, a reform 
can be recommended to the public, and if the news- 





papers will then support it with vigor the Legisla- 
ture will adopt it. So long as the loopholes in the 
law exist, so long as opportunities for delay are af- 
forded, we can scarcely blame the lawyers for tak- 
ing advantage of them in the defense of their clients; 
but out of court we have uniformly found lawyers 
ready to condemn the looseness of the law and lay 
bare its other deficiencies. We cannot believe that it 
is utterly useless to appeal to them as public-spirited 
citizens to take the lead in a reform for which they 
are peculiarly fitted and which is universally de- 
manded.” 


This is much fairer than the libelous lan- 
guage of the Herald—which ought to be 
ashamed of itself—and, besides, has the 
merit of being strictly true. Contrast the 
Herald’s violent strictures with a recent 
statement, made by the great law publishing 
house of the Bancroft-Whitney Company, of 
San Francisco. Under the heading “A 
Grateful Acknowledgment to an Honorable 
Profession,” this concern makes the interest- 
ing statement that when the great San Fran- 
cisco fire destroyed their books of accounts 
last April they had unsettled bills with law- 
yers outside of the city amounting to some- 
thing like $175,000. Having no records of 
these accounts, and not even a list of patrons 
left, they sent a circular to the lawyers named 
in Martindale’s Legal Directory, asking for 
information about their indebtedness. The 
responses to this cireular were so prompt 
that out of the total of $175,000 nearly 
$150,000 has already been reported, and ad- 
vices are still coming in. This is certainly 
creditable to all concerned, and justifies the 
indorsement of the Bancroft-Whitney Com- 
pany, “ Let it be known to the world that the 
legal profession is made up of men of the 
highest honor.” Besides being an honorable 
profession, lawyers have always occupied 
leading places in all great reform movements, 
and can be confidentially relied upon to do so 
in the future, the esteemed Herald’s opinion 
to the contrary notwithstanding. 





An important decision affecting the Bank- 
ruptey Law was recently handed down by 
the Court of Appeals of this State, in ‘the 
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ease of Louis L. Coudert, trustee in bank- 
ruptcy for the defunct brokerage firm of Car- 
ley, Rosengarten & Carley, against Samuel 
M. Jarvis, a capitalist and banker of the city 
of New York. The Court of Appeals de- 
cided that a suit brought by a trustee in 
bankruptcy to recover an alleged preferen- 
tial payment made by the bankrupts in vio- 
lation of the Bankruptcy Act, should be 
brought at law before a jury, and not in 
equity before the court without a jury. Car- 
ley, Rosengarten & Carley were a large bro- 
kerage firm in New York city, who failed 
some five or six years ago; Louis L. Coudert 
was appointed trustee in bankruptcy; he 
brought suit in the Supreme Court of New 
York County against Mr. Jarvis to recover 
money which Carley, Rosengarten & Carley 
had paid to Mr. Jarvis on the account which 
he had with them. This suit, under the 
practice prevailing in the State of New 
York, was noticed by counsel on both sides 
for trial at law before a jury. Then Cou- 
dert, the trustee, just before the case was to 
be reached for trial, made a motion before 
Mr. Justice Biscuorr of the Supreme Court 
of New York to transfer the case to the 
equity side of the court, in order to dispense 
with a jury. Messrs. Wollman & Wollman, 
of 20 Broad street, New York city, counsel 
for Mr. Jarvis, opposed this, and Mr, Jus- 
tice Biscnorr decided in their favor. The 
trustee in bankruptcy then appealed the case 
to the Appellate Division, where Mr. Justice 
BiscuoFrr’s opinion was affirmed. In view 
of the fact, however, that there were many 
decisions in the State of New York, some by 
the Supreme Court and some by the Appel- 
late Division of the Supreme Court, all in 
hopeless conflict with each other on that 
question, the Appellate Division, in order to 
have the question finally settled, certified it 
to the Court of Appeals. Elaborate briefs 


were filed by both sides, and Messrs. Woll- 
man & Wollman on last Tuesday received a 
telegram from the Clerk of the Court of Ap- 
reals at Albany, saying that the Court of 
Appeals had affirmed the decision, and de 





cided that the suit was properly at law, tri- 
able before a jury. The question has been 
mooted all over the United States as to 
whether the defendant is entitled to a jury 
trial or not in these cases, and the decision 
of the New York Court of Appeals, which is 
the highest court of the State of New York, 
will have much to do with deciding the ques- 
tion in other jurisdictions. 


Governor Hughes’s attitude toward what 
is known as “ sleeping franchises ” is of con- 
siderable importance, and is undoubtedly the 
correct one, so far as the interests of the 
public are concerned. It was indicated 
clearly in the Governor’s veto of the bill of 
Senator Heacock, which sought to extend the 
time of the Davenport, Middleburgh & Dur- 
ham Railroad Company to begin the con- 
struction of its road. The company was in- 
corporated in the year 1892. Under the 
Railroad Law it was required to begin the 
construction of its road and expend thereon 
10 per cent. of the amount of its capital 
within five years, and to complete the road 
within ten years. During the first five years, 
apart from the making of surveys and the re- 
quired maps and profiles and the execution 
of certain agreements, apparently nothing 
was accomplished. In 1897 its time to be 
gin construction was extended until 1902 
and the time for completion until 1907. 
Again in 1902 the Legislature further ex- 
tended the time to begin construction until 
1907, and the time for completion until 
1912. But construction has not yet been 
commenced. A third extension was provided 
for by Senator Heacock’s bill. In his veto 
message the Governor truly says that a fran- 
chise to construct and operate a railroad is 
not to be regarded as a bounty conferred 
without reciprocal obligations, but is per- 
mitted in view of a supposed public interest, 
and upon the condition that the company 
shall begin and complete its road within the 
prescribed time. This, he says, is an im- 
portant policy, and should not be nullified 
by the grant of extensions unless exceptional 
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circumstances furnish a sufficient reason for 
giving further time to meet the conditions 
upon which the franchise was bestowed. In 
this particular case he finds no such reasons, 
and while he realizes that the forfeiture of 
the franchise may involve some hardships, 
he regards it as much more important that 
the policy of the State should be maintained 
and the public interests conserved than that 
a few individuals should be saved from pecu- 
niary losses. Undoubtedly the people will 
endorse the Governor’s attitude 
mend the veto. 


and com- 
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Judge Houlihan’s Philosophy. 


After you get the shake from your best girl you 
look like a stripped Christmas tree. 

“Christmas comes but once a year,” but most girls 
think their best feller is a perpetual “Santa Claus.” 

Some people are perfectly satisfied with themselves, 
because they reason that they are in the company of 
a good feller. 

When a fellow is broke, his best girl is traveling 
on a dead car. 

Creditors ride on electric cars, while debtors use 
automobiles. 

When a fellow’s cash begins to get limited, the tem- 
perature of his girl’s heart begins to lower, 

The mere possession of money will put a halo 
around an elephant’s head. : 

Money obtained at the sacrifice of one’s character 
stamps a man as a moral degenerate and a convicted 
criminal at- the “bar of God’s justice.” 

When an ignorant man fails to understand the 
subject matter of a-conversation, or if the subject is 
too deep for him, he never places the blame where it 
rightly belongs,—namely, his own defective education, 
or natural dullness, but he will invariably say that 
the speaker is “ crazy.” 

Many a man blames his help for dishonesty, when 
the truth is he has lost his money in “ Amal- 
gamated ” or has been leading a double life. 

God presides over the Heavenly Court, and in his 
sight we are all “ poor debtors.” 

Men borrow trouble; women lend and distribute it. 

If some people could sell their dispositions, the 
weather vane concerns would go out of business. 

The only difference between a South Cove Yankee 
and an Irishman is that the Yankee forgot to be born 
in Ireland. 

When a man combines genius with ability he 
knocks a home run on the first ball pitchced. 








Many a bride who has a $500 wedding breakfast is 
satisfied with a $50 divorce, 

The world is a huge bluff, but most bluffs are not 
found out until they are dead. 

Some people have barrels of money, but the cooper 
don’t live who can open them. 

People who play the “fool” are generally discov- 
ered to be pretty wise. 

When a fellow gets a good girl he is as happy as 
the day when Santa Clause filled his first Christmas 
stocking. 

If it were not for love-sick boys what would be- 
come of all the confectioners, florists, ete. 

Good fellows are not scarce, but good fellows with 
good jobs are. 

There are two impossible things to defeat in this 
world: “ Rum and women;” you are trimmed at the 
start, 

“ An honest man is the noblest work of God,” but 
in American politics he is about as scarce as a red 
Indian on the shores of Manhattan Island. 

Talkative people seldom go crazy, because it takes 
a man of brain to go crazy; they generally die of 
lock-jaw instead of brain fever. 

“Silence is golden.” So thought Samuel F. B. 
Morse when he invented the telegraph; he had a 
deaf mute wife. 

JosepH M. Sutuivan, LL. B., 
of the Boston Bar. 
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Conflict of Laws. 





RECOGNITION OF FOREIGN LEGITIMATION OF CHILDREN. 





New York SUPREME COURT—APPELLATE DIVISION. 
First DEPARTMENT. 

March, 1907. 

Present: Hons. EpwArp Patterson, P. J.; GEORGE 
L. 1&GRAHAM, FRANK C. LAUGHLIN, JOHN PROCTOR 
CLARKE and Francis M, Scort, JJ. 

DANIEL H. OLMSTED, respondent, v. ELLEN A. OLM- 
STED, et al., defendants; Jonn H. OLMSTED and 
Witu1AM H. OLMSTED, appellants. 

Appeal by defendants, John H. and William H. 
Olmsted, from a judgment of the Supreme Court, 
entered pursuant to a decision of the court on a 
trial of the issues at Special Term. 

Mortimer W. Byers for appellants; Charles 
H. Luscomb for plaintiff-respondent; Read G. Dil- 
worth for defendants-respondents, Ellen A. Olmsted 
et al. 

LAvuGuLIN, J.—This is an action by one of the sons 
of Benjamin F, Olmsted, deceased, for a partition or 
sale of real estate devised by the will of plaintiff’s 
grandfather, Silas Olmsted, to the issue of his two 
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sons, William F. and said Benjamin F., after the 
death of the survivor of them. The property was sold 
during the pendency of the action by the executor of 
said Silas Olmsted, pursuant to a power of sale con- 
tained in the will. The decision of the court, from 
which the appeal is taken, directs a distribution of 
the proceeds of the sale between lawful issue of said 
Penjamin F, and William F. Olmsted, pursuant to 
the provisions of his will. The court found that the 
lawful issue of said Benjamin F. Olmsted entitled to 
his share are his sons, the plaintiff and the defend- 
ants, Clarence E. and Frank 8S. Olmsted, and his 
daughter, the defendant, Mary O. Olmsted, and that 
the appellants, who are the children of said Ben- 
jamin F. Olmsted and one Sarah Louise Welchman, 
are not the lawful issue of said Benjamin F. Olm- 
sted, and are not entitled to share in the proceeds of 
the sale. 

The facts are not in dispute. Benjamin F. Olm- 
sted was lawfully married to Mary Jane Olmsted in 
this State on the 25th day of December, 1850, and the 
four children in whose favor the decree was made are 
concededly the lawful issue of that marriage. The 
matrimonial domicile appears to have been, although 
it is not so specifically shown, in the State of New 
York, and the wife remained a resident of this State 
until her death on the 22d day of January, 1902. It 
is evident that on or prior to the 28th day of Feb- 
ruary, 1874, Benjamin F. Olmsted removed to New 
Jersey, for on that date a ceremonial marriage was 
performed between him and Sarah Louise Welch- 
man, the mother of the appellants, in that State, and 
the appellants were born to them there. During the 
summer of 1880 the father and mother of the appel- 
lants and their two children became residents of and 
permanently domiciled in the State of Michigan. On 
the 10th day of February, 1882, the Circuit Court for 
the County of Wayne, in the State of Michigan, on 
the application of said Benjamin F, Olmsted showing 
that he then was and for more than a year past had 
been a resident of that State, issued a subpoena to 
his wife, Mary J. Olmsted, to appear and defend an 
action brought by him for a divorce under the laws 
of Michigan upon the ground of extreme cruelty and 
desertion. The subpoena was never served personally 
upon her and on proof that she was not a resident, 
and could not be found in the State of Michigan, but 
was a resident of the State of New York, service 
was ordered to be made upon her by publication and 
was thereafter duly made according to the law of the 
State of Michigan. She was not served personally 


and she did not appear in the action, and after the 
service became complete the court on the 19th day 
of June, 1882, awarded judgment in favor of the 
plaintiff for the dissolution of the marriage. There- 
after, and on the 22d day of August, 1882, a cere- 








monial marriage was performed between the father 
and mother of the appellants in the State of Mich- 
igan according to the laws of that State, and they 
thereafter resided together there until her death. In 
June, 1883, his wife Mary Jane commenced an action 
against him in the Supreme Court in this State for 
a decree of separation and praying for alimony and 
counsel fees. The defendant did not appear on the 
trial.of the action and judgment was awarded in 
favor of the plaintiff on the 22d day of January, 
1885, separating the parties from bed and board 
and awarding her alimony. The judgment roll on that 
action shows that the defendant was represented by 
an attorney and counselor at law on a motion for the 
sequestration of his property to pay the alimony 
awarded in the judgment, and from the order entered 
the defendant, by the attorney who appeared for him 
on the motion, appealed to the General Term, where 
it was affirmed in October, 1885. Mary J. Olmsted 
died on the 22d day of January, 1902, and Benjamin 
F. Olmsted died on the 16th day of July, 1905. An 
act was duly passed by the Legislature of the State of 
Michigan, approved by the Governor, and became of 
force on the 29th day of March, 1881, which provides 
as follows: “ When, after the birth of an illegiti- 
mate child his parents shall intermarry, or without 
such marriage, if the father shall, by writing under 
his hand acknowledge such child as his child, such 
child shall be‘ considered legitimate for all intents and 
purposes, provided that such acknowledgment shall 
be executed and acknowledged in the same manner 
as may be by law provided for the execution and ac- 
knowledgment of deeds of real estate and be recorded 
in the office of the judge of probate of the county in 
which such father is at the time a resident.” 

It is unnecessary to state in detail the steps that 
were taken in the action by the father of the appel- 
lants for divorce in the State of Michigan, or to 
consider the statutes of that State under which the 
divorce was granted. It is sufficient to say that ac- 
cording to the laws of that State the court ac- 
quired jurisdiction and the divorce was duly granted, 
and the father of the appellants was competent to 
contract another marriage. Nor is it necessary to 
quote the statute or to state the facts with respect 
to his subsequent marriage to the mother of the ap- 
pellants. That marriage was duly solemnized ac- 
cording to the laws of Mihcigan and was there valid. 
By virtue, therefore, of the statute quoted the ap- 
pellants thereby became legitimized in the State of 
Michigan. They contend that their status as the 
legitimate heirs of their father, having thus been 
establshed by the law of the State of their residence 
and that of their parents, must or should be recog: 
nized by the courts of every other State of the 
Union. There is no doubt that as between Mary 
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Jane Olmsted and the father of the 2»ypellants, under 
the decision of the courts of this State, he remained 
her husband-.as long as she lived, and neither the 
divorce nor subsequent marriage in Michigan would 
be recognized here. In the case of Miller y. Miller, 
91 N. Y. 315, prior to the enactment of any law in 
this State legitimizing children born out of wedlock 
upon the subsequent marriage of their parents, the 
Court of Appeals gave force and effect to such a 
statute of Pennsylvania, and said, among other 
things: “The lawmaking power can declare a child 
born to be legitimate or illegitmate, and it is only 
that power which fixes and determines the status of 
children born. If born before marriage, the Legis- 
lature can remove the disability of its ‘illegitimacy 
and by its transcendent power can legitimatize and 
make capable of inheriting the illegitimate child 
(Blackstone, 4 Inst. 36). If this had been done by 
an act of the Legislature of the State of New York 
no question could arise as to the legitimacy of the 
plaintiff or his right to inherit. Legitimacy, 
which was conferred upon the plaintiff by the laws 
of Pennsylvania, to which reference has been had, 
constituted a portion of his right and accompanied 
him wherever he might reside. Being legitimate in 
the State of Pennsylvania he continued so in every 
State and in every country where he chose to estab- 
lish his residence.” The declaration of the Court 
of Appeals in that case—that the status of legiti- 
macy once created continued in favor of the child thus 
legitimized wherever he may choose to reside—states 
the well recognized rule (Am. & Eng. Encye. of Law, 
2d ed., vol. 22, p. 1360; Story on Conflict of Laws, 
7th ed., sec. 93; Van Voorhees v. Brintnall, 86 N. 
Y. 18). The learned counsel for the respondents con- 
tend that it is essential to maintain the dignity of 
the decree of our own court, that we should refuse 
to recognize the status of the appellants as fixed by 
the law of the State of Michigan, because it is based 
upon a divorce which would not be recognized as 
valid here. The Appellate Division in the Third De- 
partment (Matter of Hall, 61 App. Div. 266) held 
in a case not distinguishable on the facts from the 
one now at bar, that the legitimacy of children once 
established under the law of any State or country 
should be recognized by the courts of this State. We 
are of opinion that the conflict in the law of divorce 
between the different States and Territories has gone 
to the extreme limit and.that the status of the par- 
ents as husband and wife in one State and as di- 
vorced in another should not be visited upon the in- 
nocent offspring of the succeeding marriages. The 
conflict and confusion have arisen over the fact that 
the public policy of one State manifested by the 
acts of the Legislature has not favored the granting 
of divorces on as many grounds as are permitted in 





other States, and therefore the courts of the one 
State, -while asserting their own jurisdiction to grant 
divorces without appearance or personal service and 
upon service by publication, and without inquiring 
into the matrimonial domicile, have refused to recog- 
nize the decrees of sister States granted on like ser- 
vice and in accordance with the laws of their juris- 
diction, and the authority of the courts of one State 
to refuse to recognize the validity of a divorce in a 
sister State upon service of publication and without 
appearance has been sustained by the Supreme Court 
of the United States, where there was not a matrimo- 
nial domicile in the State in which the divorce was 
granted. The right of the courts of one State to 
refuse to give full faith and credit to the decisions 
of the courts of another State, as required by the 
Federal Constitution, is placed by the United States 
Supreme Court upon the ground that each State is 
authorized to declare and protect, within its juris- 
diction, the status of its own citizens, and that al- 
though according to the foreign law the courts of the 
sister State obtained jurisdiction, yet the courts of 
another State may, in the interest of their own citi- 
zen, who was a party served only by publication or 
without the State and who did not appear, institute 
an inquiry as to the matrimonial domicile, and if not 
found to have been in the State where the decree was 
obtained may regard the decree void upon the ground 
that the court did not obtain jurisdiction either over 
the person of the defendant or over the subject- 
matter of the litigation (Haddock v. Haddock, 201 
U. S. 562; Andrews v, Andrews, 188 U. S. 38). That 
rule, however, should not be extended to the children 
of a subsequent marriage who are legitimate, where 
born or subsequently domiciled. 

The material facts are stipulated and could not 
be changed upon a new trial. It follows, therefore, 
that the decree should be modified by providing that 
the appellants are the legitimate issue of said Ben- 
jamin F, Olmsted and entitled to share equally with 
his other children and by awarding them costs, and 
as so modified it is affirmed, without costs of this 
appeal. 

PATTERSON, P. J.; CLARKE and Scorrt, JJ., coneur. 





INGRAHAM, J.—The question presented in this case 
is not as to the legitimacy of the children of Ben- 
jamin F. Olmsted, born after a marriage which was 
valid in the State of Michigan, but whether two 
children of Benjamin F. Olmsted, who were con- 
cededly illegitimate, were legitimatized by the subse- 
quent marriage of their parents in the State of 
Michigan. It is conceded that these children when 
born were illegitimate. It is also conceded that the 
divorce obtained by Benjamin F. Olmsted in Michi- 
gan was not effective to dissolve the marriage relation 
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with his wife, who was a resident of this State, so 
that in this State Benjamin F. Olmsted hada wife 
entitled to be recognized as such, and her children, 
the legitimate children of Benjamin F. Olmsted, had a 
vested remainder in the property to partition which 
this action is brouzht. No subsequent marriage of 
Benjamin F. Olmsted during the life of his wife, 
unless he was divorced by a judgment which was 
recognized in this State, could be effective to divest 
the legitimate children of Benjamin F. Olmsted of 
the property that had vested in them, Assuming that 
a legal marriage of Olmsted, when he had capacity 
to contract a marriage, would legitimatize his ille- 
gitimate children, it seems to me that where the 
title to real property in this State is affected, such a 
marriage must be one which is valid in this State or 
would be recognized by the laws of this State. 

The property in question is property in which 
Benjamin F. Olmsted had a life estate, with a re- 
mainder that vested in his children. When Olmsted 
removed from this State he left here a wife and 
children in whom this remainder had vested. The 
action for divorce against his wife was not effective 
to dissolve the marital relation, and his wife, there- 
fore, remained until her death his only lawful wife 
and the issue of that marriage his only legitimate 
children, During the life of his wife he was in- 
capable, according to the law of this State, of con- 
tracting another valid marriage, and his contracting 


@ marriage, which was invalid according to the law 
of this State, could not, I think, have the effect of 
legitimatizing children who were concededly ille- 
gitimate so as to divest his legitimate children of 


property that had vested in them. Whether these 
children would be legitimatized in Michigan by vir- 
tue of the law of this State does not seem to be 
material. The case of Miller v. Miller, 91 N. Y. 315, 
presents an entirely different question. There was no 
impediment to the marriage of the parents in that 
case, and the parents of the illegitimate child having 
contracted a valid marriage which, by the law of 
their domicile at the time of such marriage, legiti- 
matized the child, it was held that the child, having 
become legitimate according to the law of the domi- 
cile of the parents at the time of the marriage, would 
here be regarded the same as if born after the mar- 
riage. There was no question in that case of divest- 
ing the children of one of the parents of the illegiti- 
mate child of property that had vested before the al- 
leged marriage, the question arising as to real prop- 
erty acquired subsequent to the alleged marriage by 
the father as to which he died intestate. 

It seems to me that as the parents of the appel- 
lants- could contract no lawful marriage which 
would be recognized in this State at the time of the 
alleged marriage, the effect of which, it is claimed, 





legitimatized the appellants, the appellants were not 
legitimatized in this State, and I think, therefore, 
the judgment was right and should be affirmed. 
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Trial by Jury Must be Preserved. 
By Joun F, Gertie. 
(From the Chicago Sunday Tribune, March 10, 1907.) 

The trial by jury comes to us from remote an- 
tiquity. It has withstood the reign of tyrants, sur- 
vived the overthrow of dynasties, refuted the crit- 
icisms of its enemies and remains as one of the best 
expressions of free government by the people in their 
original and sovereign capacity. 

Executive, judicial and ministerial officers and 
members of legislative assemblies generally are to 
some degree influenced by party prejudices, ties of 
friendship, public sentiment, or ambition; but jurors, 
not self-nominated, assume a humbler but more in- 
dependent function. Jurors are summoned from the 
community at large; come together as strangers to 
each other, and to the parties litigant; have no rivals 
seeking to unseat them; have neither desire nor op- 
portunity to extend their term of public service; 
their duties are those of the ordinary citizen, often 
performed at a_ sacrifice; their remuneration is 
meager; they are actuated alone by a desire to ac- 
complish justice; they assemble to-day; perform their 
public service; disperse to-morrow and disappear 
from the public gaze. 

The trial by jury also is termed “trial by the 
country;” for, in contemplation of law, the jury 
represents the country. In civil cases, the parties 
having certain fixed rights under the law, the jury 
only passes upon the evidence and. must take the law 
as the judge states it in his instructions; but, in 
criminal cases, the prosecution being one for an 
alleged offense against the country, the jury, as the 
country itself, may construe the law and acquit the 
aceused contrary to the instruction of the judge. 
Many are the cases when it becomes the duty of the 
to do so. 


jury Judges are not infallible in their 


zonstructions of the law: breaches of the law often 
are technical or trifling and not deserving of pun- 
ishment; misfortune is frequently regarded as crime; 
and were it not for this humane and wise doctrine 
of the law the law itself would assume the charactet 
of a fierce monster, ready to do the bidding of a 
malicious prosecutor or an arrogant judge. 

The efficacy of the jury system in limiting the ar- 
bitrary exercise of power so often attempted by 
judges is evidenced by many instances in both Eng- 
land and America of which space will permit refer- 
ence to but two. 

In 1670 William Penn, subsequently the founder 
of the commonwealth of Pennsylvania, was tried upon 
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the charge of unlawfully preaching, and, with others, 
forming an unlawful assembly in the streets of Lon- 
don. He was a Quaker, and, as such, was obnoxious 
to the Church of England. The presiding judge, in- 
stilled with religious prejudice and inflated with vain 
presumptions as to judicial infallibility, viewed the 
Quaker preacher as a self-confessed law-breaker, 
treated him with contempt, and, to silence his pro- 
tests, ordered him to the rear of the court room. 
Contrary to the instructions of the court the jury 
returned a verdict that Penn was guilty of preach- 
ing, but repeatedly and positively refused to find him 
guilty of unlawfully preaching. Finally a verdict of 
not guilty was returned and accepted, but in arrogant 
rage the court fined each of the jurors, one of whom, 
Edward Bushnell, true to his sense of manhood, ig- 
nored the fine and was committed to prison. He was 
released from imprisonment by Chief Justice Vaughn 
upon a writ of habeas corpus. Since then the inde- 
pendence of jurors is a recognized and fixed prin- 
ciple. 

On July 29, 1735, John Peter Zenger, editor of the 
New York Weekly Journal, was placed on trial 
charged with libeling that notorious despot and 
colonial governor of New York, William Crosby. At 
a preliminary hearing of the case the presiding judge 
disbarred Zenger’s attorney, because he called in ques- 
tion the judge’s commission. On the trial he refused 
to admit testimony to prove the truth of the alleged 
libel and instructed the jury to return a verdict of 
guilty. The jury, exercising its right to pass upon 
the law as well as upon the evidence, returned a ver- 
dict of not guilty, which not only was hailed with 
enthusiasm in New York, but electrified the people 
of the other colonies, and, as has been well claimed, 
was one of the initial and effective blows in favor of 
American independence. 

in order “that the great and essential principles 
of liberty and free government may be recognized and 
unalterably established” the first constitution of 
Illinois provided: “That the trial by jury shall 
remain inviolate; and “ That a frequent recurrence 
to the fundamental principles of civil government is 
absolutely necessary to preserve the blessings of lib- 
erty.” Consistent with these declarations in our or- 
ganic law the general assembly, at an early date, 
enacted the following: “ Jurors in all criminal cases 
shall be judges of the law and the fact.” 

Positive as these declarations are, and sacred as are 
the human rights guarded by them, public prosecutors 
have treated them as formal and trifling technicali- 
ties, while many of the judges have endeavored to 
nullify them. Frequently jurors have been instructed 
by presiding judges that before they attempt to ex- 
ercise this right which the law has given them they 
must be able to say, upon their oaths, that they know 





the law better than the court, How unwarranted this 
encroachment on both the traditional and statutory 
right of the people, in criminal cases, to be judged by 
their peers! How absurd this instruction! Who is 
there that on his oath can say that he knows the 
law? Judges differ in construing the law. Supreme 
courts have been instituted to correct their errors. 
The instruction is a self-impeachment of the judge 
who utters it, and should be considered so by the 
jurors. 

The question as to whether or not this bulwark 
of free government by the people shall be dismantled 
now is a vital question before the people. Within the 
last few weeks the State’s attorneys of Illinois, In 
convention, have demanded its repeal, and a bill to 
that effect is now before the Legislature. What pure 
motive inspires these men, who are generally selected 
because of their skill in political tactics rather than 
for their knowledge of law or love of the public 
weal, to demand the repeal of this heritage, coming 
from our free-born, liberty-loving ancestors, seasoned 
by the experience of centuries, adorned with the 
triumphs of justice, and forming one of the founda- 
tion stones of our commonwealth. 
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Employer’s Liability Act. 


InN THE Crrcurr CouRT OF THE UNITED STATES FOR 
THE EASTERN DIVISION OF THE SOUTHERN DISTRICT 
OF GEORGIA. 

March 25, 1907. 


Lucy SNeEAD, Administratrix, v, CENTRAL OF GEORGIA 
RAILway Company. Action for damages under 
Act of Congress, approved June 11, 1906. 


SPEER, Judge. 

The plaintiff is the widow and administratrix of 
Walter G. Snead, lately an employee of the Central 
of Georgia Railway Company. She is a citizen of 
Georgia, and has brought an action against the Cen- 
tral of Georgia Railway Company, a Georgia corpo- 
ration, Her claim is for damages occasioned by the 
death of her husband. He was a bridgeman em- 
ployed by the defendant company, and at the time of 
his death was engaged in repairing a bridge upon a 
line of its railroad in the State of Alabama. It is 
alleged that through the negligence of other em- 
ployees of the company he was knocked from the 
bridge to the ground below and sustained injuries 
which resulted in his death. No diversity of citi- 
zenship is alleged, and the jurisdiction of the court 
is invoked solely upon the authority of the Act of 
Congress approved June 11, 1906, entitled “An act 
relating to liability of common carriers in the Dis- 
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trict of Columbia and Territories and common car- 
riers engaged in commerce between the States and 
between the States and foreign nations to their em- 
ployees.” 

This recent and most important legislation is popu- 
larly known as the “ Employer’s Liability Act.” The 
language of that act material for our consideration 
is as follows: 

“That every common carrier engaged in trade or 
commerce in the District of Columbia, or in any Ter- 
ritory of the United States, or between the several 
States, or between any Territory and another or be- 
tween any Territory or Territories and any State or 
States, or the District of Columbia, or with foreign 
nations or between the District of Columbia and any 
State or States or foreign nations, shall be liable to 
any of its employees, or, in the case of his death, to 
his personal representative for the benefit of his 
widow and children, if any; if none, then for his 
parents; if none, then for his next of kin dependent 
upon him, for all damages which may result from the 
negligence of any of its officers, agents or employees, 
or by reason of any defect, or insufficiency due to its 
negligence in its cars, engines, appliances, machinery, 
track, roadbed, ways, or works, 

“Sec. 2. That in all actions hereafter brought 
against any common carriers to recover damages for 
personal injuries to an employee, or where such in- 
juries have resulted in his death the fact that the 
employee may have been guilty of contributory negli- 
gence shall not bar a recovery where his contributory 
negligence was slight and that of the employer was 
gross in comparison, but the damages shall be dimin- 
ished by the jury in proportion to the amount of 
negligence attributable to such employee, All ques- 
tions of negligence and contributory negligence shal] 
be for the jury. 

“Sec. 3. That no contract of employement, insur- 
ance, relief benefit, or indemnity for injury or death 
entered into by or on behalf of any employee, nor the 
acceptance of any such insurance, relief benefit, or in- 
demnity by the person entitled thereto, shall consti- 
tute any bar or defense to any action brought to re- 
cover damages for personal injuries to or death of 
such employee: Provided, however, that upon the 
trial of such action against any common carrier the 
defendant may set off therein any sum it has con- 
tributed toward any such insurance, relief benefit, or 
indemnity that may have been paid to the injured 
employee or, in case of his death, to his personal 
representative.” 

To the declaration of the plaintiff the defendant 
has demurred upon several grounds. 

First, because the act is not a regulation of com- 
merce within the meaning of the commerce clause of 
the Constitution. 
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Second, because said act, if it be a regulation of 
commerce, is not limited to commerce with foreign 
nations, or among the several States or with the In- 
dian tribes, but extends as well to intrastate com- 
merce, 

Third, because interstate and intrastate employees 
are so commingled by this act that it is impossible 
to make it apply only to interstate employees, unless 
the court reads into the act something which Con- 
gress has not put there, and this the court may not 
do. 

Fourth, because it is a violation of the fifth amend- 
ment to the Constitution, which provides that “no 
person shall be deprived of life, liberty, or property, 
without due process of law. 

This demurrer draws in question the power and 
authority of the National Congress to enact a law, 
which in the minds of the plaintiff and her counsel 
has justified her action. It is perhaps difficult to 
magnify unduly the significant and consequential im- 
port of the question thus presented. Every corporation 
and person in the States and Territories, engaged in 
commerce between the States, or between the States 
and foreign nations, may be profoundly concerned. 
More immediate perhaps is the interest of more than 
a million of our countrymen, the employees of the 
railway and other corporations who serve the public 
and their employers in the mightiest, and—after ag- 
riculture—the most indispensable among the physical 
labors of civilized men. The settled policy of a great 
nation of this stupendous topic is at stake; the valid- 
ity of a deliberate enactment ‘of the National Legis- 
lature is drawn in question for determination by the 
final arbiter of the American system of government. 
Where reposes the august power of such final arbitra- 
ment? On a previous occasion I have attempted to 
answer. “ Whenever the rights of the citizen may be 
affected by a particular governmental act, whether 
it be an act of Congress or of the State Legislature, 
or of an executive or judicial functionary, either of 
the State or of the United States, if it be capable 
of submission to a court having jurisdiction, the final 
and common arbiter of the constitutional question is 
the supreme judicial authority of the courts of the 
United States, In such cases the final decision of that 
authority is binding upon all the people, all the 
States, and all the departments of the general gov- 
ernment. It is this magnificent significance of judi- 
cial power and usefulness which dignifies our gov- 
ernment over that of every other nation. Lord Chat- 
ham declared of the British Constitution: “The 
poorest man may in his cottage bid defiance to all the 
forces of the crown; it may be frail, its roof may 
shake, the wind may blow through it, the storm may 
enter, but the King of England cannot enter; all his 
forces dare not cross the threshold of the ruined tene- 
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ment.” But not so of the legislative power, for, said 
Mr. Phelps, in his eulogy of our Supreme Court: 
“The great orator could go no further; he could not 
say the British Parliament might not enter the home 
of the subject, for all the judges of England are 
powerless in the face of an act of Parliament, what- 
ever it may be. It was reserved for the American 
Constitution to extend the judicial protection of per- 
sonal rights, not only against the rulers of the peo- 
ple, but against the representatives of the people. 
And,” continued that great American lawyer, “ judges 
will be appointed and will pass away, One genera- 
tion rapidly succeeding another. But whoever comes, 
and whoever goes, the court remains. Strong in its 
traditions, consecrated by its memories, fortified with 
the steadfast purpose of the profession that sur- 
rounds it, anchored in the abiding trust of its coun- 
trymen, the great court will go on—and still go on. 
Keeping alive through many a century that we shall 
not see the light that burns with constant radiance 
upon the high altar of American constitutional jus- 
tice.” (Lectures on the Constitution, Speer—J. W. 
Burke Co., Macon, Ga., pp. 101-103). While this is 
true, and while it is also true, as De Tocqueville de- 
clared, that “a more imposing judicial power was 
never constituted by any people,” in all our history 
the occasions when the action of Congress or of the 
executive have been declared unconstitutional are 
singularly and happily infrequent. This is indeed 
inevitable from the division and co-ordination of our 
governmental power. There is a settled presumption in 
favor of the validity of every legislative act. This 
perhaps was originally ascribable to the lofty and 
even plane of intelligence, patriotism, and statesman- 
ship discoverable from the earliest period of our his- 
tory in the National Legislature. 

It is probable that in other times, a few great men 
of distinguishing individuality were more conspicuous 
in that body than at present, It is also probable that 
at no other period has there been an average plane 
of intelligence, of careful education, of knowledge of 
historical information, or familiarity with present 
conditions, and of keen perspicacity of those meas- 
ures essential for the welfare of the people than that 
which exists to-day in our Congress. Nor is it less 
persuasive of the validity of National Legislation 
that the executive and his constitutional advisers are 
regarded as. worthy prescient co-laborers with Con- 
‘gress in the recommendation and approval of such 
measures. Whatever the reason, certain it is that 
the rule exists that courts will not adjudge an act 
of Congress invalid, unless in their judgment its vio- 
lation of the Constitution is clear, complete and un- 
mistakable. Every reasonable judicial doubt must be 


resolved in favor of the law. Even where the legis- 


lation is annulled, the Supreme Court has given un- 





equivocal expression to this doctrine. In the Trade- 
Mark Cases, 100 U, 8S. 96, Associate Justice MILLER, 
rendering the opinion, observed: 

“When this court is called on in the course of the 
administration of the law to consider whether an act 
of Congress or of any other department of the Gov- 
ernment is within the constitutional authority of that 
department, a due respect for the co-ordinate branch 
of the government requires that we shall decide it has 
transcended its powers only when that is so plain 
that we cannot avoid the duty.” Justice MILLER 
further observed that one “ Will count, as he may do 
on his fingers, the instances in which this court has 
declared an act of Congress void for want of consti- 
tutional power.” 

And again, in case of the United States v. Harris, 
116 U. 8. 635, Mr. Justice Woop said: 

“Proper respect for a co-ordinate branch of the 
government requires the courts of the United States 
to give effect to the presumption that Congress will 
pass no act not within its constitutional power, This 
presumption should prevail unless the lack of consti- 
tutional authority to pass an act in question is 
clearly demonstrated.” 

The principle is otherwise expressed in the famous 
case of the Northern Securities Co. v. United States, 
193 U. S. 350. There Mr, Justice HARLAN declares: 

“No higher duty rests upon this court than to en- 
force, by its decrees, the will of the legislative de- 
partment of the government, as expressed in a sta- 
tute, unless such statute be plainly and unmistakably 
in violation of the Constitution, 

It is obvious that these cardinal principles of con- 
stitutional determination must be steadily held in 
mind while the question here involved is under con- 
sideration. 

The impeachment of this legislation is based upon 
the followng material contentions: First, because the 
subject-matter sought to be regulated is not com- 
merce, or the law a proper regulation of such com- 
merce; and second, because it involves an unwarrant- 
able effort to regulate intrastate commerce, over 
which Congress has no power. 

A superficial conception of the term “ commerce ” 
may lead to conclusions as fallacivuus as they are 
inimical to the of these great 
questions, about which the country is now concerned. 
The term, as used in the Constitution, has beén 
repeatedly interpreted by the courts. Said Chief 
Justice MARSHALL, in Gibbons v. Ogden, 9 
Wheat. 1: 

* Commerce, undoubtedly, is traffic, but it is some- 
thing more; it is intercourse. It describes the com- 
mercial intercourse between nations, and parts of 
nations, in all its branches, and is regulated by pre- 
scribing rules for carrying on that intercourse.” 


proper solution 
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More detail is afforded by the definition of Mr. Jus- 
tice JOHNSON in his concurring opinion in the same 
ease (p. 229): 

“Commerce, in its simplest signification, means an 
exchange of goods; but in the advancement of society, 
labor, transportation, intelligence, care, and various 
mediums of exchange become commodities, and enter 
into commerce; the subject, the vehicle, the agent, 
and the various operations become the objects of com- 
mercial regulation.” 

“ Commerce,” declared Mr. Justice Frevp, in Wel- 
ton v. State of Missouri, 91 U. S, 280, “is a term of 
the largest import. It comprehends intercourse for 
the purposes of trade in any and all its forms, in- 
eluding the transportation, purchase, sale, and ex- 
change of commodities . . .” Additional defini- 
tions may be found in Smith v. Turner, 7 How. 401; 
State Freight Tax Case, 15 Wall. 275; Chicago R, Co. 
v. Fuller, 17 Wall. 568; Pensacola Tel. Co. v. West- 
ern Union Tel, Co., 96 U. S. 9; Mobile Co, v. Kim- 
ball, 102 U. S. 702; Gloucester Ferry Co. v. Pennsyl- 
vania, 114 U. 8. 204; Addyston Pipe Co, v. U. S., 175 
U. S. 241. It follows that from Chief Justice Mar- 
SHALL we learn that it means commercial intercourse 
in all its branches, and that it is regulated by pre- 
scribing rules for carrying on that intercourse. It 
is very clear that such rules can be corrective in a 
restricted sense only, if confined to the material com- 
modities transported, sold or exchanged, This is not 
That they af- 


enough. They must operate on men. 
fect passengers can scarcely be denied. This has been 
established by legislation and by the courts, but the 
great Chief Justice extends the meaning of the word 


to all its branches, How ‘futile and unworthy the 
attention of government would be this provision of 
the organic law did it fail to affect the individuals 
for whom, by whom, and at whose instance, commer- 
cial intercourse is carried on. The persons who are 
concerned or affected by commerce may be classified 
as follows: (1) Perscns as commodities of com- 
merce, such as passengers and immigrants; (2) per- 
sons who are the instrumentalities of commerce, such 
as pilots, engineers, and mariners on vessels, railway 
operatives on land, and others whose business is in- 
terstate or foreign commerce; (3) persons who thus 
employ, and set commerce in motion. These are the 
men who create and continue to operate the great 
lines or channels of commercial] intercourse. 

It is then wholly impossible in a constitutional 
sense, or in legislative contemplation, to separate the 
men who are the instrumentalities and active agents 
of that commerce which the National Government 
may control, from the restrictive or benevolent regu- 
lation within the purview of that power which the 
framers of the Constitution conferred upon Congress. 
In a word, the commodities of commerce, whether ani- 





mate or inanimate, cannot be moved for the trade of 
the world without men. To direct and to protect 
such men, is within the domain of legislative regula- 
tion. The employees of those persons or corporations 
which are engaged in interstate or foreign commerce 
are then within the regulative power of Congress, and 
that power, said Chief Justice MARSHALL, “is to 
prescribe the rule by which commerce is to be gov- 
erned and like all others vested in Congress, is com- 
plete in itself, may be exercised to its utmost ex- 
tent, and acknowledges no limitations other than 
those prescribed in the Constitution.” In behalf of 
such employees the law under consideration was 
enacted, 

It should be noted, also, that the courts have uni- 
versally held that the power to regulate embraces all 
the instrumentalities by which commerce may be con- 
ducted. Welton v. Missouri, supra; Pacific Coast 8. 
S. Co. v. Board of R. R. Com’rs., 18 Fed. 11; Sher- 
lock v, Alling, 93 U. S. 104; U. S. v. Joint Traffic 
Ass’n, 171 U. 8. 569; Hopkins v, U. 8., 171 U. 8: 
597. Said Mr. Justice Frewp, in Gloucester Ferry 
Co, v. Pennsylvania, supra, p. 203: 

“The power to regulate is the power to 
prescribe the rules by which commerce shall be gov- 
erned, that is the conditions upon which it shall be 
conducted; to determine when it shall be free; and 
when subject to duties or other exactions. The 
power also embraces within its control all the instru- 
mentalities by which that commerce may be carried 
on, and the means by which it may be aided and en- 
couraged.” 

The power to regulate applies as well to traffic on 
water as to traffic on land, and while some regula- 
tions have been ascribed to the law of the admiralty, 
which is of full force not only upon the seas, but on 
the interior lakes and navigable waterways of the 
United States, it is yet clear that much legislation . 
for the direction and protection of the instrumentali- 
ties of this maritime trade finds its authority in the 
commerce clause which we are discussing. Said Mr. 
Justice CLIFFORD, in State Tonnage Tax Cases, 12 
Wall. 216: 

“ Unquestionably, the power to regulate commerce 
includes navigation as well as traffic in its ordinary 
signification, and embraces ships and vessels as the 
instruments of intercourse and trade, as well as the 
officers and seamen employed in their navigation.” 

This language is reiterated in Hall v. De Cuir, 95 
U. 8S, 494, and in other cases. The officers and sea- 
men then are deemed and held to be as much the in- 
struments of such intercourse and trade as the ships 
and vessels. 

It is also established that the powers thus granted 
are not confined to the instrumentalities of commerce 
as they were known or in use when the Constitution 
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was adopted. In the Pensacola Telegraph Co. v. 
Western Union Telegraph Co., 96 U. S. p. 9, it was 
said by Chief Justice WAITE: 

“They extend from the horse with its rider to the 
stage-coach, from the sailing vessel to the steamboat, 
from the coach and steamboat to the railroad, from 
the railroad to the telegraph, as these new agencies 
are successively brought into use to meet the demands 
of increasing population and wealth. They were in- 
tended for the government of the business to which 
they relate at all times and under all circumstances.” 

And said Mr. Justice BREWER in the famous case In 
re Debs, 158 U, 8S. 591: 

“ Constitutional provisions do not change, but their 
operation extends to new matters as the modes of 
business and the habits of life of the people vary 
with each succeeding generation. The law of the 
common carrier is the same to-day as when transpor- 
tation on land was by coach and wagon and on water 
by canal boat and sailing vessel, yet in its actual 
operation it touches and regulates transportation by 
modes then unknown, the railroad train and the 
steamship. The Constitution has not changed. The 
power is thé same, but it operates to-day upon modes 
of interstate commerce unknown to the fathers and 
it will operate with equal force upon any new modes 
of such commerce which the future may develop.” 

It is true that the extension of the elastie but in- 
destructible powers to regulate interstate and foreign 
commerce has been slow and gradual, It has, how- 
ever, kept pace with the evolution of the great force 
of civilization it was designed to control. It has been 
as steadily resisted by that school of constructionists 
who believe, as stated by Justice MILLER in Ex parte 
Yarborough, 110 U. S., page 658, “in the old argu- 
ment, often heard, often repeated, but in this court 
never assented to, that when the question of the 
power of Congress arises the advocate of the power 
must be able to place his finger upon words which 
expressly grant it.” It is equally true that the con- 
servative efforts of the skillful logicians of this school 
have been of undoubted service to the country, They 
have obliged the most careful contemplation of the 
legality and the wisdom of every advancing step, To 
change the metaphor the vis inertia they have ex- 
erted has performed the salutary functions of a brake 
upon the car of progress. On occasion, possibly, the 
brake has been applied when the car was heavily 
freighted with the hopes of the nation and toiling 
painfully up hill, but its progression has been found 
irresistible, An illustration may be found in the 
gradual but expanding utilization of the commerce 
clause in its application to the instrumentalities of 
navigation. In the Lottawanna, 21 Wall. 558, on this 
topic it was held: 

“Congress undoubtedly has authority under the 








commercial power, if no other, to introduce such 
changes as are likely to be needed. The scope of the 
maritime law and that of commercial regulation are 
not coterminous, it is true, but the latter embraces 
much the largest portion of ground covered by the 
former. Under it Congress has regulated the registry, 
enrollment, license and nationality of ships and ves- 
sels the method of recording bills of sales and mort- 
gages thereon; the rights and duties of seamen; the 
limitations of the responsibility of ship owners for 
the negligence and misconduct of their captains and 
crews, and many other things of a character truly 
maritime.” 

Here, also, Mr, Justice BRADLEY delivered the 
opinion of the court. On page 575 this great jurist 
speaks of the “uniformity and consistency at which 
the Constitution aims on all subjects of a commercial 
character affecting the intercourse of the States with 
each other or with foreign states.” Pursuant to this 
power the Congress, therefore, has prescribed rules 
which include the control of vessels engaged in com- 
merce and these are as well applicable to vessels en- 
gaged only in intrastate commerce as to those engaged 
in interstate traffic, in the case of steamboats, the 
inspection of their hulls and boilers, the licensing of 
their officers, the carrying of prescribed lights and 
giving and answering prearranged signals, the main- 
tenance of means for the preservation of life, life pre- 
servers, life rafts and the like. In the Hazel Kirke, 
25 Fed. Rep, 607, the necessity of this unlimited con- 
trol is stated: 

“ Manifestly it is not possible for Congress to fully 
contro] and adequately protect the commerce with for- 
eign nations and among the several States when that 
commerce is pursued by means of vessels navigating 
the public waters of the United States without con- 
trolling the navigation of all vessels navigating such 
waters, not only those engaged in commerce with for- 
eign nations and among the several States, but those 
engaged in domestic commerce and those engaged in 
no commerce at all like the yachts. Accordingly 
Congress has undertaken to regulate the lights to be 
carried by all vessels navigating such waters and the 
courses to be pursued by all vessels meeting upon 
such waters, and these regulations are supreme and 
binding upon all vessels. They are necessary because 
only by controlling in those ports the navigation of 
all vessels navigating such waters can the safe navi- 
gation of vessels engaged in interstate and foreign 
commerce upon such waters be secured.” 

This control also extends to the control of persons 
transported in interstate and foreign commerce. That 
it relates to passengers thus transported will not be 
denied, It has been held that an act to regulate im- 


migration, which levied a duty for every passenger 
coming from a foreign port to this country, is proper 
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under the commerce clause. The Head Money Cases, 
18 Fed. Rep. 135. It has established qualifications 
and conditions for masters, engineers, pilots of ves- 
sels, it has enacted categorical rules comprehending 
the rights and duties of seamen and owners of ves- 
sels, it has regulated shipping articles, the method of 
their treatment, and the protection of their health 
while on board ship. This is established by numer- 
ous authorities. The barque Chusan, second story 
455, 5 Fed. Cas. 20717; the Katie, 40 Fed, 492, 7 
Cyc. 461; In re Vessels Owners Towing Company, 26 
Fed. Rep. 170, Said the Supreme Court in Cooley 
v. Board of Wardens, 12th Howard, 315: 

“When we look to the nature of the service per- 
formed by pilots, to the relations which that service, 
and its associations bear to navigation between the 
several States and between the ports of the United 
States and foreign countries, we are brought to the 
‘conclusion that the regulation of the qualification of 
pilots, of the modes and times of offering and render- 
ing their services, and of the penalties by which their 
rights and duties may be enforced, does constitute 
regulation of navigation, and consequently of com- 
merce within the just meaning of this clause of the 
Constitution.” 

For authorities on this subject, see 8 Fed. Stat. 
Ann., page 408, 

If, then, Congress has the established right to con- 
trol the relative duties of the ship owners and the 
seamen, both of whom are instrumentalities of com- 
merce, both absolutely essential to its proper and ef- 
fective conduct, or any conduct, upon what sound rea- 
soning can its control of the rights and liabilities of 
other men engaged in the transportation by land of 
the same commerce be denied. The employees of a 
railroad company are essential instruments to the 
existence under modern conditions of interstate traf- 
fic on land. The locomotive engineers, firemen, the 
train hands, the track hands, the conductors, and all 
the rest are as essential to this traffic as are the mas- 
ters, pilots, engineers and sailors to navigation, The 
power to regulate as we have heretofore seen is un- 
limited in its application to such traffic. How nar- 
row, then, is the contention that this regulation may 
be extended to the inanimate machinery and com- 
modities engaged, and not to the men without whose 
services not a wheel would revolve and not an ounce 
of freight would be transported. 

Said Mr. Justice Brapiey, in Stockton v, Balti- 
more & N. Y. R. Co., 32 Fed. p. 9: 

“With regard to commerce, it has been expressly 
held that it isenot confined to commercial transac- 
tions, but extends to seamen, ships, navigation, and 
the appliances and facilities of commerce, and it 
must extend to this or it would not embrace the 
whole subject. Under this power the navigation of 








rivers and harbors has been opened and improved, 
and we have no doubt that canals and waterways 
may be opened to connect navigable bays, harbors and 
rivers with each other, or with the interior of the 
country. Nor have we any doubt that, under the 
same power, the means of commercial communication 
by land as well as by water may be opened up by 
Congress between the different States whenever it 
shall seem fit to do so through the failure of the 
States to provide such communication or whenever 
in the opinion of Congress increased facilities of com- 
munication ought to exist.” 

In the presence of such tremendous physical demon- 
stration of this truth as the transcontinental rail- 
ways, builded largely from the public resources and 
chartered by Congress, and the work of constructing 
the Isthmian Canal, the soundness of the views of 
that great jurist will scarcely be questioned. 

In the subsequent case of California v, Pacifie Rail- 
road Company, 127 U. 8. 39, Justice BRApLEeyY further 
observes : 

“The power to construct or to authorize individ- 
uals or corporations to construct national highways 
and bridges from State to State, is essential to the 
complete control and regulation of interstate com- 
Without authority in Congress to establish 
and maintain such highways and bridges, it would 
be without authority to regulate one of the most im- 
portant adjuncts to commerce. Of course the author- 
ity of Congress over the Territories of the United 
States and its power to grant franchises exercisable 
therein are and ever have been undoubted, but the 
wider power was very freely exercised and much to 
the genera] satisfaction in the creation of the vast 
system of railroads connecting the East with the 
Pacific, traversing States as well as Terrotiries and 
employing the agency of State as well as Federal 
corporations.” 


merce. 


This language is approved without reservation and 
applied to railroads by the Supreme Court in the 
ease of Cherokee Nation v. Kansas Railroad, 135 U. 
8. 658, There the court was unanimous, and, said 
Justice HARLAN, as its mouthpiece: “ The question 
is no longer an open one as to whether a railroad is a 
public highway established primarily for the conve- 
nience of the people and to subserve public ends, and 
therefore subject to governmental control and regu- 
lation.” 

Congress, then, may not only create railroads, pay 
for their construction and maintenance, but it may 
control those which are chartered by the States and 
which engage in the commerce over which the na- 
tional authority is paramount. Congress alone, by 
legislation, may occupy the whole field of interstate 
commerce. The Lottery Cases, 188 U. 8. 321. It is 
true that the States may charter corporations to en- 
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gage in this business. It is true that Congress, by 
its acquiescence, may permit their operation, But 
when it chooses to act, the authority granted by the 
State, when in conflict with the national law, is ob- 
literated, and the latter is written in letters of en- 
during light on the page from which the local enact- 
ments have been erased, Upon this subject the 
authorities are numerous. 173 U. 8S. pp. 297-298. 

A familiar illustration is near at hand, By virtue 
of State authority several railroads had constructed 
bridges for their highways across the navigable river 
upon which this city is situated. The steamboats 
plying the lower river were thus forbidden access to 
its wharves. The national government, since its or- 
ganization, had been silent, It finally thought proper 
to act. The railroads were then informed that un- 
less suitable draw-bridges were constructed, so that 
steamers their 
In other words, the dor- 
mant power of the Constitution was aroused, and the 
railroads, the creatures of the State, whose action 
had been theretofore lawful, turned the listening ear 
and caught the words of that mandate, and swiftly 
obeyed. The creation of the 


might pass through 


bridges would be removed. 


unhindered, 


Interstate Commerce 
Commission, the enactment against arbitrary and dis- 
criminating rates, of the anti-trust law forbidding 
combinations in restraint of trade, held directly ap- 
plicable to railroads, even though chartered by the 
States, the law denouncing rebates, and forbidding 
passes in interstate traffic, the law forbidding a rail- 
road engaged in such commerce from dealing in com- 
modities like coal, which it transports. Railway v. 
1. C. C., 200 U. S. p. 3661. All such legislation cul- 
minating in the power exercised by the most recent 
enactment, entrusting the commission, which is the 
agent of Congress, with the power to fix rates, and 
the bill to promote the safety of employees and tra- 
velers upon railroads by limiting the hours of service 
of employees thereon, enacted in the closing hours of 
the last session, are familiar illustrations of the exer- 
cise of the right and power of Congress to control 
such commerce. It is not difficult to foresee that 
this power may speedily be extended to reach and to 
paralyze the action of those daring financiers who 
water the stock of corporations engaged in interstate 
traffic, and who, by this perilous expedient, not only 
compel the public to pay interest upon evidences of 
fictitious values thus created, but endanger the sta- 
bility of all business by the panics they engender and 
the calamities they threaten. In the meaning of the 
commerce clause, it is thus made clear that the words 
“to regulate” impart the right and power to enact 
laws, and not merely to make rules and regulations. 
The necessity for such right and such power, more 
than all things else, contributed to the very estab- 
lishment of the government of the United States it- 





self. Said Chief Justice MARSHALL, in Brown v. 
Maryland, 12 Wheat, 444: 

“The oppressed and degraded state of commerce 
previous to the adoption of the Constitution can 
scarcely be forgotten. It was regulated by foreign 
nations with a single view to their own interests; and 
our disunited efforts to counteract their restrictions 
were rendered impotent by want of combination. 
Congress, indeed, possessed the power of making trea- 
ties; but the inability of the Federal government to 
enforce them had become so apparent as to render 
that power in a great degree useless. Those who felt 
the injury arising from this state of things, and those 
who were capable of estimating the influence of com- 
merce on the prosperity of nations, perceived the 
necessity of giving the control over this important 
subject to a single government. It may be doubted 
whether any of the evils proceeding from the feeble- 
ness of the Federal government contributed more to 
that great revolution than the deep and general con- 
viction that commerce ought to be regulated by Con- 
gress. It is not, therefore, matter of surprise, that 
the grant should be as extensive as the mischief, and 
should comprehend all foreign commerce and all com- 
merce among the several States. To construe the 
power so as to impair its efficacy, would tend to de- 
feat an object, in the attainment of which the Ameri- 
ean public took, and justly took, that strong interest 
which arose from a full conviction of its necessity.” 

This power exists in all the pristine vitality in 
which it was implanted in the organic law. That 
law does not profess to enumerate all the means by 
which its powers may be executed. In the nature of 
things such enumeration was impossible. Said Chief 
Justice MARSHALL, in Martin v. Hunter, 1 Wheat. 
326: “The Constitution unavoidably deals in gen- 
eral language. It did not suit the purposes of the 
people, in framing this great charter of our liberties, 
to provide for minute specifications of its power, or 
to declare the means by which those powers should 
be carried into execution.” Specification of the 
means for its proper control have enlarged with the 
evolution of the nation. In the creation of national 
banks, in authorizing corporations for the building 
and maintenance of bridges and highways, in the 
erection of lighthouses, in the annual expenditure of 
millions for the improvement of the interior water- 
ways, the exterior harbors and the channels of access 
thereto, and in many other ways Congress has de- 
fined and utilized such means. In the well known 
case of United States v, Greene and Gaynor, 146 Fed. 
Rep. 803, it was held that the power of Congress to 
regulate and improve navigable water found its 
authority under the commerce clause. It follows that 
when a corporation or other person engages in this 
commerce co instanti, the men who control it and the 
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corps of its employees become subject to all of those 
legitimate means which Congress may select for its 
regulation. 

Nor is the enactment of such measures as that 
under consideration a novel or unusual power on the 
part of government. Our own State, it seems, was 
the pioneer in a measure of partial relief from that 
strict rule which was first enunciated in England in 
1837, which forbade the recovery by an employee for 
injuries inflicted by the negligence of a fellow ser- 
vant. The Georgia law upon this subject was enacted 
in 1856, so far as it related to railroads. In 1862 
lowa abolished the fellow servant bar as to trainmen, 
and in 1874 Kansas did the same thing. In 1885 the 
State of Alabama adopted similar legislation, and 
in 1893 Arkansas qualified the doctrine as to rail- 
road employment. Minnesota followed in 1887. 
Florida, Ohio, Mississippi and Texas have modified 
the doctrine for the benefit of employees. North 
Carolina, North Dakota and Massachusetts, Wiscon- 
sin and Minnesota denied its applicability to the 
operation of railroad trains, and in 1901 Colorado 
abolished the doctrine in toto. Nor have foreign gov- 
ernments been inattentive to this great and unrea- 
sonable injustice to that splendid body of citizenship 
upon whom so much of the prosperity of the nation 
must depend. In 1888 England denied its applica- 
tion to those engaged in the operation of railroad 
trains, and in 1897 England made it, also, inapplic- 
able to many other hazardous employments, In Ger- 
many it does not apply to any of the hazardous oc- 
cupations. In 1869 Austria passed a law making 
railroad companies liable for all injuries to their 
employees save where the injury was due to the vic- 
tim’s own negligence. The Code de Napoleon made 
the employer answerable for all injuries received by 
his workman, and this is still of foree in France, in 
Belgium and in Holland. Other European countries 
have from time to time fixed the liability of the mas- 
ter to his servant for damages caused by the negli- 
gent act of a fellow servant, It is, however, unhap- 
pily true that many States of the Union, notwith- 
standing the anachronism of the rule, have main- 
tained and enforced it. But Congress has at length 
determined that there shall be an uniform law for the 
protection of that army of more than a million of 
men, engaged in interstate traffic, an army whose 
courage, decision, patriotism and intelligence may 
not be surpassed. The rule which this legislation 
abrogates was based upon the contention that the 
servant contracts for a wage sufficient to protect him 
against risks incident to the service, and he is in a 
better position to observe and protect himself against 
the negligence of his fellow servant than his em- 
ployer, and that it will insure better service and less 
injury if the master be not responsible. The brief- 





est consideration will show how archaic is this rea- 
soning when applied to modern conditions. Take the 
engineer on the locomotive which drives the lightning 
express. The complexity of his mighty machinery 
requires his constant and careful attention. Possibly 
in the darkness of night, fifty or sixty miles an hour 
his train thunders along the gleaming rails. His is 
blind obedience to his orders. Through the mistake 
or negligence of a fellow servant, over whose action 
he has no control, of whose mistake or misconduct he 
has no knowledge, in an instant he may be hurled 
to death, or to mutilation indescribable. While this 
is true under the law which the act of Congress re- 
peals, it has been held that the relation of fellow ser- 
vant existed between the engineer acting as conductor 
and his fireman, between the common day laborer 
building a culvert and the engineer and conductor 
running a train, between the engineer operating one 
train, and the conductor on another train on the same 
road, between conductor and brakeman on the same 
train, between the local telegraph operator and fire- 
man upon the train, and in view of these relations, 
shadowy and intangible as ‘they are, yet justified by 
the law as it existed, it has been held that the em- 
ployer was not liable for the death and suffering 
which resulted. 

The law is a progressive science. The rule has long 
been deemed most unjustifiable. In Labat [on Mas- 
ter and Servant, vol. 2, sec, 754] it is declared: “It 
does not rest upon any satisfactory bases, logical, 
social, or economic, and by relegating the injured 
person to his action against a co-employee, who is, 
as a general rule, financially irresponsible, leaves him 
in the great majority of instances without any pros- 
pect whatever of obtaining the adequate indemnity.” 

Such conditions will no longer exist. Said the 
House Committee, in its report: “ Now, where the 
doctrine of fellow servant is in force, no one is re- 
sponsible for the injury or death of the fellow ser- 
vant. The co-servant who is guilty of negligence re- 
sulting in the injury may be liable, but as a rule he 
is not responsible, Employees are never held to such 
strict rules for the safety of his co-employees, be- 
cause the employer is not bound to pay damages in 
case of injury. It he were held liable for damages for 
every injury occasioned by the negligence of his ser- 
vants, he would enforce the same strict rules for the 
safety of his employees as he does for the safety of 
passengers and strangers; he will make the employ- 
ment of his servant and his retention in the service 
dependent upon the exercise of higher care, and this 
will be a strong inducement to the employee to act 
with higher regard for the safety of his fellow work- 
men.” 


It is, however, urged that the States are adequate 
It will suffice to say that 


to afford all needed relief. 
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a majority of them have.not done so. An employee 
of interstate traffic may receive measureable protec- 
tion from the negligence of his fellow servant in 
Georgia, though even here his whole demand is de- 
nied if he is himself guilty of any negligence con- 
tributory to the injury, however slight. His train 
rolls across the boundary line of South Carolina or 
Tennessee and there for the same negligence, the same 
injury, the same death, he or his wife and children 
may be denied any and all redress. But it is ad- 
ditionally objected that he who is engaged in inter- 
state traffic also handles traffic which is intrastate, 
and this should be held to vitiate the legislation of 
Congress. By a parity of reasoning this would annul) 
the laws in interior waterway navigation already 
discussed, it would abolish the Interstate Commerce 
Commission, and all of those regulations which Con- 
gress has enacted for the transportation and business 
of interstate commerce. 

“Tt will not do,” said the Supreme Court, in 
Wheeling Bridge Case, 18 How. 721, “ to say that the 
exercise of an admitted power of Congress conferred 
by the Constitution is to be withheld, if it appears or 
can be shown that the effect and operation of the law 
may incidentally extend beyond the limitation of the 
power. Upon any such interpretation, the principal 
object of the framers of the instrument in conferring 
the power would be sacrificed to the subordinate con- 
sequences resulting from its exercise.” In re The 
Katie, 40 Fed, 492, it was held, “ The purpose of the 
Legislature being legitimate and warranted by the 
Constitution, it is wholly immaterial to the conside- 
ration of its validity that somewhere it has a casual 
or contingent effect upon the domain of State legis- 
lation.” 

Was this argument sound, the shipment of a crate 
of pigs from Macon to Griswoldville would annul the 
power of Congress to control the shipment by the 
same train of a thousand bales of cotton from Macon 
én route to Liverpool. 

It is true, in support of the contention that the 
act is an unwarrantable interference by Congress 
with the trade and traffic between citizens of the 
same State, two decisions of the Supreme Court are 
cited. These are the Trade-Mark Cases, 100 U, 8. 
82, and Illinois Central Railroad Company v. J. U. 
McKendree, decided December 17, 1906 (not yet pub- 
lished). They are readily distinguishable from the 
guestion here. In the former, said Mr. Justice MIL- 
LER, stating the grounds upon which the Trade-Mark 
legislation was held unconstitutional (p. 96) : 

“ When Congress undertakes to enact a 
law, which can only be valid as a regulation of com- 
merce it is reasonable to expect to find on the face 
of the law, or from its essential nature, that it is a 
regulation of commerce with foreign nations, or 





among the several States, or with the Indian tribes. 
If not so limited, it is in excess of the power of Con- 
gress.” 

The acts in question contained no reference what- 
ever, either in terms or by implication to interstate 
or foreign commerce, but applied to all trade-marks, 
by whomsoever and for whatever purpose used. And 
that this was the basis of the decision is clear from 
the court’s reasoning: 

“We would naturally look for this in the deserip- 
tion of the class of persons who are entitled to regis- 
ter a trade-mark, or in reference to the goods to 
which it should be applied. If, for instance, the 
statute described persons engaged in commerce be- 
tween the different States, and related to the use of 
trade-marks in such commerce, it would be evident 
that Congress believed that it was acting under the 
clause of the Constitution which authorizes it to 
regulate commerce among the States. But 
no such idea is found or suggested in this statute.” 

This language renders obvious the distinction be- 
tween that case and the one under consideration. 
Here, “on the face of the law,” there is a regula- 
tion of interstate commerce. The act relates to em- 
ployees of common carriers and “ describes persons, 
engaged in commerce between the different States.” 
Besides the Trade-Mark Case dealt with, indictments 
for alleged crime, and in criminal. cases the laws are 
construed with the utmost strictness against the gov- 
ernment. This is remedial legislation and the oppo- 
site rule is adopted. 

Nor is the case of Illinois Central Railroad Com- 
pany v. McKendree decisive of the question here in 
issue. In that case, the Secretary of Agriculture 
adopted a certain quarantine line in the State of Ten- 
nessee, under act of Congress “to more effectually 
suppress and prevent the spread of contagious and 
infectious diseases of live stock.” This order was at- 
tacked because it applied to all cattle, to those trans- 
ported within the State of Tennessee as well as with- 
out the State. It was not limited to cattle as a com- 
modity of interstate commerce, and this, therefore, 
rendered it invalid. Mr, Justice Day declares: 

“The order in terms applies alike to interstate 
and intrastate commerce. A party prosecuted for vio- 
lating this order would be within its terms if the cat- 
tle were brought from the south of the line to a point 
north of the line within the State of Tennessee. 

For aught that appears upon the face of the 
order, the Secretary intended it to apply to all com- 
merce, and whether he would have made such an 
order, if strictly limited to interstate commerce, we 
have no means of knowing. The order is in terms 
single and indivisible.” 

In the case here the act is an express regulation of 
interstate commerce, limited to the employees of 
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those common carriers who are engaged therein. It 
operates neither expressly nor impliedly upon em- 
ployees or carriers in solely intrastate traffic. But 
even could it be so construed, certainly the power of 
Congress to contro] interstate instrumentalities would 
not be divested, merely because these instrumentali- 
ties may be incidentally used as mediums of local 
commerce. The Wheeling Bridge Case, supra. 

Nor can it be justly contended that any injury will 
result to any corporation or person “engaged in inter- 
state or foreign commerce by the means of redress for 
injuries thus afforded by the act of Congress. There 
is no deprivation of due process of law. Mo. Pacific 
R. R, Co. v. Mackey, 127 U. S, 205; McGuire v. Chi- 
cago, etc.,,R. W. Ia., 108 N. W. p. 902. It is true 
that an action like that under consideration presents 
a controversy arising under the Constitution and laws 
of the United States. It is also true that the judi- 
cial power of the United States extends to such con- 
troversy, and jurisdiction is therefore conferred upon 
the courts of the United States. The judges of those 
courts will scarcely entertain an argument that this 
will be injurious to either party litigant, The plain- 
tiff need not seek the court unless he chooses to do 
so. Its jurisdiction: is not exclusive, but merely con- 
current. He may sue for his Federal cause of action, 
thus created, in the State court. On the other hand, 
many railroads and other corporations, engaged in in- 
terstate commerce, already remove the actions or suits 
in which they are parties defendant from the State 
courts to the courts of the United States, It is 
within the bounds of possibility that the controlling 
and influential owners of great railroads, which tra- 
verse those States where no redress at all is afforded 
to the employee for injuries consequent upon the 
negligence of a fellow servant, may regard this legis- 
lation as injurious, Be this as it may, Congress has 
now drawn the whole subject within the boundaries 
of its constitutional power. It is seeking to protect 
the employees who are the instruments and agents of 
commerce. The government of the United States, 
within the scope of its powers, operates upon every 
foot of territory under its jurisdiction. It legislates 
for the whole nation, and is not embarrassed by State 
lines. Pensacola Telegraph Co. v. Western Union 
Telegraph Co., 96 U. S. 10. “It is a principle fully 
recognized by decisions of the State and Federal 
courts that, wherever there is any business, from 
’ which, either from the products created or the instru- 
mentalities used, there is danger to life or property, 
it is not only within the power of the States but it is 
among their plain duties to make provisions against 
accidents likely to follow in such business, so that 
the dangers attending it may be guarded against so 
far as is practicable.” This is the language of Mr. 
Justice Fretps (in Nashville Railway Co. v. Ala- 





bama, 128 U. S, 99), who spoke for the unanimous 
court. This great justice, however, in the same para- 
graph also says: 

“Tt is conceded that the power of Congress to regu- 
late interstate commerce is plenary, that, as incident 
to it, Congress may regulate as to the qualifications, 
duties and liabilities of employees and others on rail- 
way trains engaged in that commerce, and that such 
legislation will supersede any State action upon the 
subject. But until such legislation is had, it is 
clearly within the competency of the States to pro- 
vide against accidents on trains whilst within their 
limits.” 

On this subject it would seem that the argument is 
exhaustive. To the same effect are Smith v. Ala- 
bama, 124 U. 8. 473; Sherlock v. Alling, 93 U. §, 
193; New York, New Haven & Hartford R. R. v, New 
York, 165 U. 8, 631; Cooley v, Board of Wardens, 12 
How. 320. The identical power of the legislative 
authority to pass a liability act, abrogating the fel- 
low servant rule, and forbidding the making of con- 
tracts of exemption, has been considered in the case 
of Peirce v. Van Dusen, 78 F. R. 694, by the Circuit 
Court of Appeals of the Sixth Circuit, before Asso- 
ciate Justice HARLAN and Circuit Judges WILLIAM 
H, Tarr and Horace H. Lurton. The case was de 
cided in 1897 and the associate justice delivered the 
opinion for the unanimous court. The direct ques- 
tion in issue was the validity of an Ohio statute, but 
said the Cireuit Court of Appeals: 

“ Undoubtedly, the whole subject of the liability of 
interstate railroad companies for the negligence of 
those in their service may be covered by national 
legislation enacted by Congress under its power to 
regulate commerce among the States.” 

It will be borne in mind that the national legisla- 
ture had not then regulated as to such negligence and 
Mr, Justice HARLAN continues: 

“ But, as Congress has not dealt with that subject, 
it was competent for Ohio to declare that an em- 
ployee of any railroad corporation doing business 
there, including those engaged in commerce among 
the States, shall be deemed, in respect to acts within 
this State, the superior, not the fellow servant, of 
other employees placed under his control.” 

I may add that a strong analogy to the question 
under consideration is found in the legislation of Con- 
gress, and the decisions of the national courts, re- 
quiring safety applianees on all trains engaged in 
interstate commerce. In Johnson v, Southern Pacific 
Company, 196 U. S. 16, the Supreme Court applied 
and construed the act of March 2, 1893. This re 
quired the equipment of locomotives, trains and cars, 
wtih air brakes, automatic couplers, ete. Said Chief 
Justice FULLER (p. 17): 

“The primary object of the act was to promote 
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the public welfare by securing the safety of em- 
ployees and travelers.” It is obvious that passen- 
gers transported or employees working between in- 
trastate points would enjoy the protection of this ex- 
ercise by Congress of its power to regulate. 

The court thus recognized the right of Congress to 
legislate for the protection of employees and of the 
general public, and decided that a dining car, in mak- 
ing an interstate journey, was equally under the con- 
trol of Congress while waiting to be made up into a 
train, as while in motion. While the original safety 
appliance act made it unlawful for common carriers, 
engaged in interstate commerce, to haul cars not 
properly equipped when “used in moving interstate 
traffic,’ the amendatory act of 1903 declared that 
original provisions should be held to apply to “all 
trains, locomotives, tenders, cars, and similar vehi- 
cles used on any railroad engaged in interstate com- 
merce.” Obviously, this was an explicit recognition 
by Congress of its constitutional right to control the 
instrumentalities, and prescribe conditions, for all 
interstate common carriers, This is also the con- 
struction given in the recent case of United States 
y. Great Northern Railway Co., 145 F, R. 438, where 
the court held that the amended act applied to all 
cars regularly used on any railroad engaged in inter- 
state commerce, not only while actually in use in 
such commerce, but at all times when in use on such 
road, The language used by the court is as follows: 

“Tt is manifest that the purpose in view was the 
regulation of commerce between the States by requir- 
ing common carriers to conform to certain require 
ments regarded as essential to the safety of em- 
ployees and passengers. To sustain the demurrer 
would be to hold that it is beyond the power of Con- 
gress to control the instrumentalities through which 
interstate commerce may be carried on. It is 
the carrier which the acts seek to regulate, and it is 
by this method that Congress has undertaken to bring 
the matter under control.” 

While I am aware that no determination of this 
great question will be generally satisfactory save that 
of the Supreme Court, I have not felt at liberty to 
await the decision of that great tribunal, and thus 
avoid the responsibility of making my own determina- 
tion of the pending case. I am clear as to the con- 
stitutionality of this measure, but if I were in doubt, 
I would uphold the law. It is a part of that splendid 
practical philosophy of government which is intended 
for the betterment of mankind. The statesmen who 
dealt with this question did not deal with abstrac- 
tions, ‘Fhey were not enchanted with those flowers 
and blossoms which are sometimes woven into gar- 
lands to crown that divinity—the sovereign State. 
Like Lord Bacon in the Novum Organum and other 


works written to ameliorate the hardships of life. 





they were after “fruit.” It is pardonable, perhaps, 
to declare that no court has gone farther than this 
in the maintenance of those “State rights” which 
are practical and valuable. The laws of the State 
against the sale of intoxicating liquors within three 
miles of a country church or school house;-to author- 
ize municipal corporations to forbid the sale; for- 
bidding marriage between persons of the negro and 
white races; the homestead and exemption laws; the 
laws forbidding the consolidation of competing lines 
of railway, in violation of the Constitution and in 
violation of the national law against “ combinations 
in restraint of trade,” and other State laws, have been 
steadily and sincerely upheld. Here, however, no 
right proper to the State, or any of its instrumentali- 
ties of government is drawn in question. Disquisi- 
tions upon profitless, inutile, or imaginary “ reserved 
rights” have never been charming to the writer. 
Such structures of ratiocination, and I again borrow 
from Bacon, are “ like the Ox of Prometheus, a sleek, 
well-shaped hide, stuffed with rubbish, goodly to look 
at, but containing nothing to eat.’ The law itself 
deserves the approbation of the entire country. Its 
incentive to carefulness on the part of those who con- 
trol railways will be immeasurable. It will bring to 
many an honest, fearless heart the consciousness that 
he and his loved ones are insured against the folly 
and negligence of his fellows, whom he cannot con- 
trol, Had it been of force in the past, thousands of 
our countrymen who are sleeping in untimely and 
tragic graves, might now be leading useful lives, and 
many additional thousands who now spend the inter- 
val of life which remains to them in the mortifica- 
tion of mutilation, and in its incurable suffering, 
might now be happy and well. Surely, at a period, 
when every day brings its story of crashing and mur- 
derous collisions, of derailed and shattered trains, 
the long catalogue of the slain, the mangled and dis- 
membered, such efforts on the part of government to 
extend its protecting care around its people, em- 
ployed in its mightiest interest, should not be lightly 
discredited. The philanthropy and statesmanship 
which prompted it are not undeserving of such a 
eulogium as that pronounced by Macauley on the 
philosophy of Bacon: 

“It has lengthened life; it has mitigated pain; it 
has extinguished diseases; it has increased the fer- 
tility of the soil; it has given new securities to the 
mariner; it has furnished new arms to the warrior; 
it hae spanned great rivers and estuaries with bridges 
of form unknown to our fathers; it has guided the 
thunderbolt innocuously from heaven to earth; it has 
lighted up the night with the splendor of the day; it 
has extended the range of the human vision; it has 
multiplied the power of the human muscles; it has 
accelerated motion; it has annihilated distance; it 
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has facilitated intercourse, correspondence, all 
friendly offices, all dispatch of business; it has en- 
abled man to descend to the depths of the sea, to soar 
into the air, to penetrate securely into the noxious 
recesses of the earth. These are but a part 
of its fruits, and of its first fruits. For it is a 
philosophy which never rests, which has never at- 
tained, which is never perfect. Its law is progress. 
The point which yesterday was invisible, is its goal 
to-day, and will be its starting post to-morrow.” 

The demurrer on all grounds is overruled. 

20: 
Obscene Literature at Common Law. 
By THeopore Scuroeper, 63 East 59th St., N. Y. 
City, Attorney for the Free-Speech League. 

For nearly a century unintelligent reformers have 
asserted, and unindustrious attorneys have repeated 
the statement, and courts, made credulous by a pas- 
sionate hope that it might be true, have, by way of 
dictum, affirmed that obscenity, as we now under- 
stand the term, in the light of our modern puritan- 
ism, was an offense at common law. 

The truth or error of the statement has several im- 
portant bearings. In studying the present outra- 
geous suppression of medical and controversial litera- 
ture, under the pretense of suppressing “ obscene ” 
literature, I am reminded of the cynical statement of 
Sergeant Hill, who said: “When judges are about 
to do an unjust act, they seek for a precedent in or- 
der to justify their conduct by the faults of others.” 
But there are more important reasons for destroying 
the professional illusion about obscenity at the com- 
mon law than that of destroying the veneration, often 
superstitious, which lawyers and courts give to sup- 
posed precedent, 

The constitutionality of our present State and Fed- 
eral postal censorship of literature has never been 
seriously questioned, though it very soon will be, and 
should be denied. When that time comes it may be- 
come important, in construing the Constitution, to 
know what were the rights of the people in relation 
to so-called “obscene” literature at the time our 
Constitution went into effect. 

Going back to the sixteenth century, we find no 
such general prudish sentimentalizing as is now cur- 
rent over the “obscene” of the nude human, nor 
over a robust frankness in the discussion of sex- 
problems. Of course, even before this, we find 
ascetics of unbalanced mind, who declaimed against 
all that stimulated their unhealthy sex-sensibilties, 
but no law as yet had made their diseased condition 
the standards of virtue. Not being able to suppress 
the more healthy naturalness of others, they usually 
fled to: some mountain or desert retreat, to escape the 
temptations which endangered their “ spiritual ” wel- 
fare. 











Among those who did not thus flee, we find Chris. 
tian sects who esteemed it a special virtue to paradg 
the highways, and more privately to worship in 
Adamic costume. From such habits these sects have 
come to be known as “ Adamites.” No law was in. 
voked to suppress their “ obscenity,” though they suf. 
fered persecution for their heresies. The obscene in 
nature, not having received legal recognition, of 
course an “ obscene libel ” was then unknown. 

In*March’s “ Action for Slander and Arbitrement” 
(p. 139), published in 1648, and revised in 1674, it is 
said concerning libelous letters: “Yet the star 
Chamber of the King did take knowledge of such 
cases and punish them; the reason is for that such 
quarrellous letters tend to a breach of the peace.” 
Numerous refinements were indulged in to exclude 
from suppressive measures what did not directly tend 
to violence, Thus it was held that a general charge 
of criminality was not slanderous, since only a very 
specific accusation would tend to a breach of the 
peace, So long as such tendency to violence was the 
test of the criminality of a publication, nothing could 
be punished merely because it was generally “ ob- 
scene,” though a specific charge of obscenity against 
a living person, who would be tempted to resent it, 
might be indictable, 

Since England had an established church, naturally 
anything (including the so-called obscene publica- 
tions) which discredited the official religion would 
also be held libelous. We shall presently see how, 
from the suppression of “obscene impiety,” has er- 
roneously grown the notion that all so-called “ ob- 
scene ” literature was suppressed at common law. 

The oldest case of conviction for obscenity, found 
in the law reports, was decided in 1663. The printed 
record, handed down, only informs us that on “ con- 
fession of information against him for showing him- 
self naked in a balcony and throwing down bottles 
(piss in) vi & armis among the people in Covent Gar- 
den,” he was fined 200 mark. (King v, Sedley, Keb- 
ble, 620, Siderfins R. 168, 10 State Trials Ass. 93.) 

The next reported decision was rendered in 1708, 
by Lord Holt, who, more than other judges, stood out 
against the tyrannies of the crown. The decision 
uses these words: “ A crime that shakes religion, as 
profaneness on the stage, etc., is indictable, but writ- 
ing an obscene book, as that entitled ‘The fifteen 
plagues of a maidenhood,’ is not indictable, but pun- 
tshable only in the spiritual courts.” (Queen v. 
Read, 11 Modern Reports, case No. 205.) 

The next reported decision is of the date of 1727. 
This case is of importance to us, because it is the 
one case which is relied upon to show that the circu- 
lation of “obscene” literature was a crime at com- 
mon law, and, as we shall see later, it is erroneously 
assumed that “obscenity” then meant what “ob- 
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scenity ” now means, according to puritan standards. 

Information against the defendant was “for that 
he ewistens homo iniquus et celeratus ac nequiteer 
machinans et intendens bonos mores subditorum 
hujus regni corrumpere, et eos ad nequitiam indu- 
cere, quendam turpem in.quum et obscaenum libellum 
intitulat (Venus in the cloister, or the nun in her 
smock) impio et nequiter impresset et publicavit ac 
imprint et publicari causavit (setting out the several] 
lewd passages) in malum exemplum,” ete. 

The defendant was found guilty, and a motion made 
in arrest of judgment. For the motion Mr. Marsh 
argued: “The defendant may be punishable for this 
in the spiritual court as an offense contra bonos 
mores, yet it cannot be libel for which he is punish- 
able in the temporal courts. In the case de libellis 
famosis my Lord Coke says, that it must be against 
the public, or some private person, to be a libel; and 
I don’t remember ever to have heard this opinion con- 
tradicted. Whatever tends to corrupt the morals of 
the people, ought to be censored in the spiritual court, 
to which, properly, all such causes belong. I don’t 
find any case wherein they were prohibited in such a 
cause; in the reign of King Charles the Second there 
was a filthy run of obscene writings, for which we 
meet with no prosecution in the temporal courts.” 

The Attorney-General admitted that there was no 
precedent for this conviction, He argued: “ Peace 
includes good order and government, and that peace 
may be broken in many instances without actual 
force: 1, if it be an act against the constitution or 
civil order, 2, if it be against religion; 3, if it be 
against morality.” 

Under the third head the Attorney-General argued 
as follows: “As to Morality, destroying that is de- 
stroying the peace or government, for government is 
no more than public order, which is morality.” My 
Lord Chief Justice Hate used to say Christianity is a 
part of the law, and why not morality, too? 

“T do not insist that every immoral act is indict- 
able—but if it is destructive of morality in general, 
if it does or may effect the king’s subjects, it then 
is an offense of a public nature. And upon this dis- 
tinction it is that particular acts of fornication are 
not punishable in the temporal courts, and bawdy 
houses are. In Sir Charles Sedley’s case it was said, 
that this court is the custos morum of the king’s 
subjects, and upon this foundation there have been 
many prosecutions against the prayers for obscene 
plays, though they have had interest enough to have 
the proceedings stayed before judgment.” 

The chief justice said he would convict were it not 
for the decision in Queen v. Read. “If it tends to 
disturb the civil order of society I think it is a tem- 
poral offense.” Justice Forresqur said: “I own 
it is a great offence, but I know of no law by which 
we can punish it, Common law is common usage, 
and where there is no law there can be no trans- 





gression. At the common law drunkenness, or curs- 
ing and swearing, were not punishable; and yet I do 
not find the spiritual courts took notice of it. This 
is but a general solicitation of chastity and not in- 
dictable. Lady Purbeck’s case was for_ procuring 
men and women to meet at her house, and held not 
indictable unless there had been particular facts to 
make it a bawdy house. To make it indictable there 
should be a breach of the peace or something tending 
to it, of which there is nothing in this case. Libel 
is a technical word at common law, and I must own 
the case of the Queen v. Read sticks with me, for 
there was a rule to arrest the judgment nisi. And 
in Sir Charles Sedley’s case there was a force in 
throwing out bottles upon the people’s heads.” 

After the second continuance, Chief Justice For- 
TESQUE having in the meantime retired from the 
bench, the reporter adds: 

“In two or three days they gave it as a- unani- 
mous opinion that this was a temporal offence. . . . 
They said if Read’s case was to be adjudged they 
should rule it otherwise.” No reasoning is given or 
precedent cited. (Rex v. Curl, 2 Strange Rep. 789.) 

In the earlier report of this same case we find a 
difference and better statement of the reasons for the 
decision. It is in these words: 

“ After solemn deliberation, the court held it to 
be an offence properly within its jurisdiction; for 
they said that religion was part of the common law; 
and therefore whatever is an offence against that is 
evidently an offence against the common law. Now 
morality is the fundamental part of religion, and 
therefore whatever strikes against that, must for the 
same reason be an offence against the common law. 
The case of King and Taylor, 1 Ventris, 293, is to 
this very point.” King v. Curl-Barnardiston’s Re- 
port 29 (A. D. 1744). 

The case of King and Taylor, cited by the court, 
was a case of obscene blasphemy for calling Jesus 
Christ a bastard, and a whore-master, and declaring 
all religion a cheat. It is evident, therefore, moral- 
ity is used only in the sense of religious morality, 
especially since no scientific ethics had yet come into 
existence. 

It is evident from the authority cited, and from 
the judicial language, “ morality is the fundamental 
part of religion,” and from the title of the book, 
“Venus in the cloister or the Nun in her smock,” 
that the court had no occasion or thought to penalize 
obscenity in literature as obscenity, and when it did 
not discredit the established religion or its servants, 
nor was of a seditious nature, nor concerning an in- 
dividual so as to prove a breach of the peace. 

Subsequent authorities show that the foregoing 
analysis is correct, since no other interpretation of 
King v. Curl can be made to harmonize with subse- 
quent judicial action. 

The next reported case was decided in 1733. This 
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decision clearly shows a healthy mindedness, which 
now is scarce among us, and confirms the conclusion 
that Curl’s case was decided on the impiety of the 
offending book, and not because of -its obscenity as 
such, The report in the Gallard case reads as fol- 
lows: 

“ Indictment contra bona mores, for running in the 
common way, naked down to the waist, the defend- 
ant being a woman. S. moved to quash, because the 
fact is not indictable, FF. contra: Indictment will 
lie contra bonos mores as against Curl for publishing 
an obscene book, 1 Sid. 168, Sir Chas. Sidney’s (Sid- 
ley’s) case, 1 Keb. 620. Quia immodeste and irrev- 
erentas, behaved himself in church. Another indictment 
was for printing Rochester’s poems: Sed. per Curl. 
The indictment must be quashed for nothing appears 
immodest or unlawful.” (King v. Gallard W. 
Kelynge P. 163.) 

The next case of “ obscene and impious libel” was 
against the notorious and stormy John Wilkes in 
1768. He fled the country and was outlawed with- 
out contest, and in the subsequent proceedings only 
technical questions of procedure were considered. It 
seems that several of his publications gave offense, 
though the name of but one is furnished us, “ An 
Essay on Woman.” This is a bawdy poem, in which 
the name of the deity is impiously interwoven with 
its description of lascivious joys, The pamphlet 
closed with another bawdy poem entitled “ The Maid’s 
Prayer,” and addressed to “The propitious God ot 
Love.” 

The report informs us that “Mr. Wilke’s counsel 
and agent making no objection thereto—eclining to 
enter into his defense, verdicts were found against 
him,” and he was outlawed. Later he came into 
court, and, on technical grounds, moved to vacate 
the judgment, and “ with a written speech to justify 
the crimes.” The outlawry was reversed upon tech- 
nical defects in the papers, but the conviction was 
undisturbed, only technical questions of procedure 
being considered by the King’s bench. In the record 
of Wilke’s sentence only these few words enlighten 
us as to the reason for the conviction: “ Being con- 
victed of certain trespasses, contempts and grand 
misdemeanors, in printing and publishing an ob- 
scene and impious libel, entitled ‘An Essay on 
Woman’ and other impious libels,” ete. Rex v, John 
Wilkes, 4 Burrows, 2527-2575. 

Especially in view of Wilkes’ turbulent career and 
the stormy times which surrounded this trial, the 
judgment entered by default can not properly be said 
to be of much weight as an authority. Yet it was 
designated an “impious libel,” as well as obscene, 
and therefore is in harmony with our theory that it 
required something more than mere obscenity to 
make a publication criminal at common law. 





These are the only decisions on obscenity prior to 
the separation of the American colonies, and there- 


fore the only ones which became a part of the com. 
mon law of America. Furthermore they demonstrate 


that “ obscenity,” merely as such, was not a criminal 
‘ To make it punishable it must be of that 
personal and specific character (against a living per- 


offense. 


son) such as tended to disturb the peace, or else it 
must be interwoven with impiety such as tended to 
discredit the established -religion or government. 

To make it still more clear that the English com. 
mon law, before the Revolution, never punished “ ob. 
scene libels,”’ as such, that is, where unconnected with 
blasphemy or seditious tendencies, we may profitably 
review a few of the English authorities immediately 
following the American Revolution. 

The first of such cases, King v. Tophan, decided 
January, 1791, was a case of libel on the memory of 
Earl Cowper, which had been published in a_news- 
paper. The indictment charged that defendant had 
accused the Earl of having “led a wicked and 
profligate course of life, and had addicted himself to 
the practice and use of the most criminal and un- 
manly vices and debaucheries on, ete., at, ete., to the 
evil example, etc., and against the peace.” 

Now, to publish accounts of such “ unmanly vices” 
would almost certainly be adjudged “ obscene,” and 
had it been so considered in 1791 the defendant 
would in this case have been convicted. Lord Ken- 
yon, in his opinion, quoted with approval 1 Hawkins 
Pleas of the Crown as follows: “ The chief cause for 
which the law so severely punishes all offenses of 
this nature (libels) is the direct tendency of them to 
a breach of the public peace, by provoking the parties 
injured, and their friends and families to acts of re- 
venge.” (Citing 1 Haw. P. C., chap. 73, sec. 3.) 
The court continues: “ Now to say, in general, that 
the conduct of a dead person can at no time be can- 
vassed; to hold that even after ages are passed, the 
conduct of bad men cannot be contrasted with the 
good, would be to exclude the most useful part of 
history.” It was accordingly held that the indict: 
ment stated, no offence, or, in other words, to pub 
lish of a dead person accounts of “unmanly vices 
and debaucheries ” was not a libel, either obscene or 
otherwise. Rex v. Topham, 4 Term Rep. 129, 

The ‘analysis of all the cases on obscenity that 
were reported in England before the American Revo- 
lution, as well as those authorities that came into 
existence immediately after, are conclusive upon the 
point, that mere “ obscenity.” as such, was not a 
common law crime before the Revolution, and, there- 
fore, never became a common law crime in America, 
although I believe some courts, on a superficial and 
uncritical view, have held otherwise. 

That in the Curl case it was the irreligious ten- 
dency of the book which made it criminal and not 
the bawdy character thereof, is further shown by the 
law writers of the time. 

“The mere speculative wantonness of a licentious 
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imagination, however dangerous, or even sanguinary, 
in its object, can in no case amount to a crime. It 
is a passion inseparable from the essence of the hu- 
man mind to delight in the fiction of that, the actual 
existence of which would please.” Lord Auckland’s 
Principles of Penal Law, p. 84, Lond., 1771. 

With knowledge of, and in spite of the decision in 
King v. Curl, Hawkins, in his “ Pleas of the Crown,” 
thus states the common law on the subject: “ How- 
ever, it seems clear, that no writing whatsoever is to 
be esteemed a libel, unless it reflects upon some par- 
ticular person; and it seems, that a writing full of 
obscene ribaldry, without any kind of reflection upon 
anyone, is not punishable, as I have heard it agreed 
in the court of King’s bench.” Hawkins’ Pleas of the 
Crown, vol, 2, p. 130, Seventh Ed., 1795. 

In 1809 we come to the first English case wherein 
our modern puritanical conception of modesty finds 
recognition. The indictment was for exposing the 
naked person by bathing in the sight of homes. A 
verdict of guilty was followed by an appeal, and the 
Court of King’s Bench left this report of its conclu- 
sion: “As this is the first prosecution of this sort 
in modern times, they (the judges) consented to his 
being discharged. Rex v. Cruden, 2 Campbell, 89. 

As a further confirmation of our conclusion that 
the common law of England and America knew of no 
such crime as circulating obscene literature except 
when it was of the particular kind which directly 
discredited religion, we may point to the law-book 
writers of the time, who uniformly classified it as 
an offense against God, not at all as one of any 
other direct consequence to the civil order. 

With the creation of our secular commonwealths, 
wherein a union of church and state is forbidden, our 
constitutions have repealed all common law offenses 
against God. Writers such as Blackstone make no 
mention of such an offense except as an offense 
against God, 

This little review, which I think covers all the re- 
ported cases bearing upon the common law against 
obscenity, shows conclusively that it is an error to 
claim, as often is done, that obscenity in our modern 
sense was an offense at common law. 

THEODORE SCHROEDER. 
: 0: 





Monopolies—Modern and Ancient. 

The primary object of this article is not to con- 
sider monopolies or corporations with “trust” ten- 
dencies from a legal standpoint, but to glance over 
the economic history of the nations in order to com- 
pare the attitude of the sovereign powers of the past 
with that of the present. 

Whatever may have been the legal points involved, 
or what may be said criticism of the late decision as 
rendered by the Supreme Court of the United States 





in the Northern Securities case, there can be no doubt 
but that this High Court of Justice will sustain the 
Federal government in suppressing or dissolving a 
corporation if a strong suspicion attaches to, and 
what more if strong evidence seems to brand it a 
monopoly. Just how such a monopoly has been cre- 
ated, or whether its official name be a “ pool,” a 
“trust” or a “holding corporation,” will not save 
its existence if the court can bring it under the Act 
of Congress of 1890, commonly known as the “ Anti- 
Trust ” Act and declaring illegal: 

“Every contract, combination or conspiracy in 
restraint of trade or commerce among the several 
States, or with foreign nations.” 

And it further declares that: 

“ Every person who shall make any such contract, 
or engage in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor and pun- 
ished accordingly.” 

Section 2 declares that: 

“ Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire, with any other 
person or persons to monopolize or combine or con- 
spire with any other person or persons to monopolize 
any part of the trade or commerce among the several 
States or with foreign nations, shall be deemed 
guilty of a misdemeanor, and shall be punished ac- 
cordingly.” 

While the “ Anti-Trust” Acts governing the sey- 
eral States have not been applied with such extreme 
rigor as the Federal act has been, practically every 
State, by modern enactments, declares itself opposed 
to combinations which destroy competition or en- 
hance the prices of commodities. The tendencies of 
the courts were clearly shown in Illinois in the Chi- 
cago Gas Light Co. v. Peoples’ Gas Light Co., 121 
lll. 530, or in Ohio, in State v. Standard Oil Co., 49 
Ohio Stat. 137, also in a New York case—People v. 
North River Sugar Refining Co., 12 N. Y. 582. 

It seems that from time immemorial the sovereign 
power of a State, despotic or constitutional, has taken 
an especial interest in corporations and has, by legis- 
lative statutes or by sovereign decree, sought to con- 
trol such bodies, 

Perhaps the first regulation enacted pertaining to 
an association of persons, and handed down to us, ap- 
pears in the “ Institutes of Justinian,” A. D, 533, in 
Liber 111, Titus XXVI, entitled “ Divisio a Materia,” 
in the following language: 

“It is common for persons to enter either into a 
general partnership, or what the Greeks call a com- 
munion of goods; or into a particular partnership, 
respecting some single species of commerce, as that 
of buying and selling slaves, oil, wine or corn,” ete. 

Although in the subsequent articles pertaining to 
partnership or associations no particular “ restrain- 
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ing act” is present, it is clearly shown that in days 
of old, associations dealing exclusively in certain 
commodities were in existence and were subjected to 
governmental regulations, 

While the origin of corporations is easily traced 
to ancient Rome, nevertheless it is in the Germanic 
countries that we find the “merchant guilds” mak- 
ing their first appearance. In the ninth century the 
great Charlemagne found it necesgary to enact a 
statute prohibiting the formation of “ guilds,’ or 
other oath-bound societies, under penalty of flogging, 
slitting of the nose or banishment. 

Hence we perceive that even a semi-barbarous sov- 
ereign feared the growth of corporal bodies in the 
realm. The associations of the empire were, how- 
ever, not confined to trade and commerce alone, but 
embraced corporations for defense of towns and as- 
sociations of the clergy. As between the corpora- 
tions of to-day and the “trade guilds” of the 
Mediaeval era a distinction is to be noted. The 
“trade guilds” were closely allied or practically 
united with the “craft guilds,” thus being more ad- 
vantageously situated than the modern business as- 
sociation, for, in forming a close union with their 
employees, and hence establishing a community of 
interests, they could more easily accomplish their 
main object, to stifle competition. 

These “ guilds,” or civic corporations, became very 
wealthy and powerful, and the state found it neces- 
sary to restrain them. Under the reign of Edward 
IV of England ‘a statute was enacted declaring in 
substance: 

“ Whoever shall buy any corn or grain with intent 
to sell it again, shall be reputed an unlawful en- 
grosser, liable to penalties, including the pillory.” 

It was a common thing under the reign of the 
House of York to grant monopolies to certain trade 
guilds, the consideration being either a sum of money 
or the furnishing of a number of armed men; and 
soldiers were at a premium in those days, owing to 
the protracted Wars of the Roses. 

In France we find that as early as 1260 A. D. a 
list of trading corporations had been compiled by the 
Provost of Paris, under royal decree. However, quite 
contrary to the modern tendency of governments, the 
French kings of that period encouraged these monop- 
olies, nay, even designated some of their chief court 
Officials as patrons and superintendents of these cor- 
porations. Thus we find a “ Master of the Horses ” 


patron of the weavers’ guild, ete. This system of 
royal patronage was only part of the feudal system 
which compelled anyone wishing to engage in business 
pursuits to seek permission from his lord or baron. 
Colbert, the astute Minister of Finance under 
Louis XIV, established five great companies in order 
to be able to compete with the Dutch and English— 


Levant, and the Senegal. 





those of the East and West Indies, the North, the 
He granted them the ex- 
ciusive monopoly of trade with these distant coasts, 
and also bounties, and made them considerable ad- 
vances, 

Louis’ successor found it, however, necessary, in 
1770, to abolish the East India Company, it having 
impeded the efforts of private merchants; but in do- 
mestic trade the merchant still had to fight against 
restrictions and injurious monopolies. 

It appears that the French government in those 
days constituted itself the protector of monopolies, 
quite contrary to the government of our time, whose 
aim, it seems, is to guard the public by various laws 
against the encroachments of such bodies. In the 
sixteenth century, and when Queen Elizabeth swayed 
the sceptre in England, monopolies were a_ plenty, 
As a cheap means of gratifying the avariciousness of 
her favorites, chief of whom was Raleigh, she ac- 
corded them the sole rights to deal in certain com- 
modities, The populace lost faith in their beloved 
ruler, Parliament protested, and finally requested the 
Queen to abolish the monopolies. It required a very 
firm stand on the part of Parliament before Eliza- 
beth would consent to impoverish her friends by re- 
sponding to its wish. 

Charles I saw fit to revive the monopolies which 
had passed away under Elizabeth. He did not hesi- 
tate to grant away to certain persons, for a consider- 
ation, monopolies of almost every commodity. The 
necessities of life all rose in price as a consequence; 
the people and the Commons were greatly aroused 
over these acts. 

Under the reign of terror in France the Revolu- 
tionary leaders found themselves compelled to enact 
the following law against forestallers: 

“ Exclusive dealing in articles of necessity is hereby 
declared a capital crime and punishable by death and 
confiscation.” 

Conspiracies in restraint of trade flourished under 
the first Empire, as well as they had during the 
Revolutionary period, and Napoleon caused the fol- 
lowing to be enacted: 

“A fine of 500 to 10,000 francs will be levied on 
all persons engaged in combinations to raise the price 
of commodities against the Public.” 

From the days of the great Napoleon to the pres- 
ent, there have been countless monopolies and trusts 
created, but, also, legislatures upon legislatures have 
sought in all eivilized countries to abate the evil 
growing out of the stifling of competition. 

The situation and the condition of life in the 
United States greatly favor the creation of monopo- 
lies. The country comprises such a vast territory 
that we are entirely dependent upon the railways for 
transportation, and it is fortunate that the United 
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States Supreme Court has taken a de. rmined stand 
against the consolidation of railroads, engaged in 
jnterstate commerce. For those, who control trans- 
portation, do, to all practical intents and purposes, 
control the commodities as well as the markets ot 
commerce, 
WILLIAM SHAFER, LL. B., 
of the New York Bar. 
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Constitutionality of the Employers’ Liability 
Act. 





Henry SPAIN v. Str. Louis AND SAN FRANCISCO 
RAILROAD COMPANY. 





UNITED STATES CircuIr Court, E. D. oF ARK. 
Decided March 13, 1907. 





TRIEBER, J.—The constitutionality of the act is at- 
tacked upon two grounds: First, that Congress has 
no power to create and enforce liabilities growing out 
of the employment of servants by carriers, even if 
those carriers be engaged in interstate commerce; 
and, second, if it has such power, the language of the 
act is so general as to include intrastate commerce, 
and both are so inseparably connected as to make the 
whole act unconstitutional. In passing upon the 
constitutionality of an act the courts are governed 
by certain well-settled rules. Statutes are always 
presumed to be constitutional, and this presumption 
will be indulged in until the contrary is clearly 
shown; statutes will be so construed, so far as it is 
possible to do so, that they shall harmonize with the 
Constitution, to the end that they may be sustained. 
On the other hand, if the statute is clearly unconsti- 
tutional, the duty of the court is to so declare. 

1. The power to regulate commerce among the sev- 
eral States is granted to Congress by the Constitu- 
tion in terms as absolute as is the power to regulate 
commerce with foreign nations. Brown v. Houston, 
114 U. S, 627, 630; Bowman v, Railway Co., 125 U. 
8. 465, 482; Crutcher v. Kentucky, 141 U. S. 47, 58; 
Pittsburg Coal Co. v. Bates, 156 U. S. 477, 578. 
Definitions as to what constitutes interstate com- 
merce are not easily given so that they shall clearly 
define the full meaning of the term. We know from 
the cases decided in this court that it is a term of 
very large significance. It comprehends, as it is 


said, intercourse for the purposes of trade in any and 
all its forms, including transportation, purchase, sale, 
and exchange of commodities between the citizens of 
different States, and the power to regulate it em- 
braces all the instruments by which such commerce 
may be conducted. Hopkins v. United States, 171 
Ever since the decision of Gibbons v, 


U. S. 578, 597. 





Ogden, 22 U. S. 1, it has been held to be a term of 
the largest import, comprehending intercourse for the 
purposes of trade in any and all its forms, including 
transportation. For a full collation of the authori- 
ties on that subject, see the Lottery Cases, 188 U. S. 
321. Has Congress, under that provision of the Con- 
stitution, section 8 of article 1, the power to enact 
legislation regulating the employment of those neces- 
sarily required to manage the vehicles necessary for 
the transportation of interstate commerce. 

That Congress has assumed ever since the adoption 
of the Constitution that, under the commerce clause, 
it possesses the power to regulate the employment of 
and legislate for the protection of those engaged on 
the vehicles used for interstate transportation is evi- 
denced by the fact that the first Congress which met 
after the adoption of the Constitution enacted a stat- 
ute for the regulation and protection of those em- 
ployed on merchant vessels, then practically the only 
means of transporting passengers, as well as goods 
and merchandise, in interstate or foreign commerce. 
By the act of July 20, 1791, 1 Stat. L. 131, the em- 
ployment of seamen on the vessels engaged in inter- 
state commerce was regulated, and from time to time 
Congress has added to and changed these acts. As 
late as 1852, Mr. Justice CurTIS, in Cooley v. Board 
of Wardens, 53 U. S. 299, 316, stated that the valid- 
ity of these acts had never been questioned, That 
the power of Congress to regulate navigation depends 
solely on the commerce clause is beyond question. In 
Gibbons v. Ogden, the question before the court was 
whether an act of the Legislature of the State of New 
York granting an exclusive right to navigate the 
waters of. the State was repugnant to the national 
Constitution, and its validity was placed solely on 
the ground that navigation is commerce and there- 
fore within the grant to Congress “ to regulate com- 
merce with foreign nations and among the several 
States and with the Indian tribes.” In every case 
decided by the Supreme Court, as well as every other 
national court since then, the validity or invalidity 
of every act of Congress in any way affecting naviga- 
tion has been determined solely upon the commerce 
clause. To cite all these cases would serve no useful 
purpose; but an examination of a few of the most 
important cases will show that this is one of the few 
rules of law upon which there is not even an appar- 
ent conflict among the decisions of the courts. 
United States v. Coombs, 12 Pet. 78; Cooley v. Board 
of Wardens, 53 U. S. 299; Pennsylvania v. Wheeling 
Bridge Co., 59 U. S. 421; Foster v. Davenport, 63 U. 
S. 244; Gilman v. Philadelphia, 70 U. 8S, 713; The 
Dahiel Ball, 77 U. S. 557; Miller v. Mayor, 109 U. 
S. 385; Patterson v. Bark Eudora, 190 U. S. 169; 
North Bloomfield, ete., Co, v. United States, 88 Fed. 
Rep. 664, 32 C. C. A, 84; The Chusan, 2 Story, 455, 
Fed. Cas. No. 2717, 
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Mr. Justice Story, in his great work on the Con- 
stitution, section 1062, says on that subject: “If 
commerce does not include navigation the government 
of the Union has no direct power over that subject, 
and can make no law prescribing what shall consti- 
tute American vessels, or requiring that they shall be 
navigated by American seamen. Yet this power has 
been exercised from the commencement of the govern- 
ment; it has been exercised with the consent of all 
America; and it has been always understood to be a 
commercial regulation. The power over navigation, 
and over commercial intercourse, was one of the pri- 
mary objects for which the people of America 
adopted their government; and it is impossible that 
the convention should not so have understood the 
word ‘commerce,’ as embracing it. Indeed, to con- 
strue the power so as to impair its efficacy would de. 
feat the very object for which it was introduced into 
the Constitution; for there cannot be a doubt, that to 
exclude navigation and intercourse from its scope 
would be to entail upon us all the prominent defects 
of the confederation, and subject the Union to ill- 
adjusted systems of rival States, and the oppressive 
preferences of foreign nations in favor of their own 
navigation.” In The Chusan, Mr. Justice Srogy, in 
speaking of that subject, says: “The power to regu- 
late commerce includes the power to regulate naviga- 
tion with foreign nations and among the States; and 
it is an exclusive power in Congress. This I conceive 
has been fully established by the Supreme Court in 
Gibbons v. Ogden, 9 Wheat. 193; and the doctrine 
stands, as I conceive, upon grounds which cannot be 
shaken, without endangering the interests of the 
whole Union, if not the very existence of the Consti- 
tution as a frame of government for the professed 
objects and purposes, which it was intended to accom- 
plish. Now, there cannot be a doubt, that the pre- 
scribing of rules for the shipping of the seamen, and 
the navigation of vessels engaged in foreign trade, or 
trade between the States, is a regulation of com- 
merce, In what respect does the exercise of a power 
to regulate, control, or extinguish the liens given by 
the maritime law for material-men upon foreign ves- 
sels differ from the power to regulate the shipping of 
seamen or the navigation of foreign vessels? Each is 
a regulation of foreign commerce, or commerce among 
the States.” In the Daniel Ball the act of Congress 
of July 7, 1838, 5 Stat. L. 304, and the amendatory 
act of August 30, 1852, 10 Stat. L. 61, imposing a 
penalty on steam vessels to transport passengers or 
freight on any of the navigable waters of the United 
States, without first having procured a license and 
complied with other provisions of the acts of Con- 
gress, were before the court. The issues determined 


were what constituted navigable waters of the United 
States, subject to the control of Congress, and it was 
“ And they constitute navigable ‘ 


unanimously held: 








waters of the United States within the meaning of the 
acts of Congress, in contradistinction from the navi- 
gable waters of the States, when they form in their 
ordinary condition by themselves, or by uniting with 
other waters, a continued highway over which com- 
merce is or may be carried on with other States or 
foreign countries in the customary modes in which 
such commerce is conducted by water.” And on page 
565 the court say: “The fact that several different 
and independent agencies are employed in transport- 
ing the commodity, some acting entirely in one State, 
and some acting through two or more States, does 
in no respect affect the character of the transaction, 
To the extent in which each agency acts in that trans- 
portation, it is subject to the regulation of Con- 
gress.” In North Bloomfield, ete., Co. v. United 
States, an act of Congress regulating hydraulic min- 
ing in California, to the end that navigable waters 
should not be obstructed, was attacked as unconstitu- 
tional. But the United States Cireuit Court of Ap- 
peals for the Ninth Circuit, in overruling this con- 
tention, held that the power of Congress to pass the 
act in question under the commerce clause was un- 
doubted. 

But it is claimed that such legislation can only be 
sustained under the police power; that that power 
is vested in the States solely and not in the general 
government, and therefore a regulation for the pro- 
tection of employees, such as is attempted to be given 
by this act, can’ only be exercised by the States. That 
Congress might legislate under the commerce clause 
touching liability for torts or the protection of the 
passengers and employees has been intimated by the 
Supreme Court in a number of cases. In Sherlock 
y. Alling, 93 U. S. 109, it was said: ‘It is true that 
the commercial power conferred by the constitution is 
one without limitation. It authorized legislation 
with respect to all the subjects of foreign and inter- 
state commerce, the persons engaged in it, and the 
instruments by which it is carried on. And legisla- 
tion has largely dealt, so far as commerce by water 
is concerned, with the instruments of that commerce. 
lt has embraced the whole subject of navigation, pre- 
scribed what shall constitute American vessels, and 
by whom they shall be navigated; how they shall be 
registered or enrolled and licensed. Since 
steam has been applied to the propulsion of vessels, 
legislation has embraced an infinite variety of fur- 
ther details, to guard against accident and consequent 
loss of life. The power to prescribe these and simi- 
lar regulations necessarily involves the right to de- 
clare the liability which shall follow their infrac- 
tion. Whatever, therefore, Congress determines, 
either as to a regulation or the liability for its in- 
fringement, is exclusive of State authority. But 
with reference to a great variety of matters touching 
the right and liabilities of persons engaged in com- 
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merce, either as owners or navigators of vessels, the 
laws of Congress are silent, and the laws of the 
State govern. Until Congress, therefore, 
makes some regulation touching the liability of par- 
ties for marine torts resulting in the death of the 
person injured, we are of opinion that the statute 
of Indiana applies, giving a right of action in such 
eases to the personal representatives of the deceased, 
and that, as thus applied, it constitutes no encroach- 
ment upon the commercial power of Congress.” In 
Smith v. Alabama, 124 U, S. 465, 479, a statute of 
the State requiring locomotive engineers to be exam- 
ined and licensed by the State authorities was at- 
tacked as unconstitutional, so far as it applied to 
engineers in charge of locomotives engaged in inter- 
state commerce. In sustaining the constitutionality 
of the act, Mr. Justice MATTHEWS, who delivered the 
opinion of the court, said: “It would, indeed, be 
competent for Congress to legislate upon its subject 
matter, and to prescribe the qualifications of locomo- 
tive engineers for employment by carriers engaged in 
foreign or interstate commerce.” In Railroad Co. v. 
New York, 165 U. S. 628, 632, the validity of the 
statute of the State of New York regulating the 
heating of steam passenger cars on trains, including 
those engaged in interstate traffic, was before the 
court, the contention being that the statute was re- 
pugnant to the commerce clause of the National Con- 
stitution, and it was held until displaced by such na. 
tional legislation as Congress may rightfully estab- 
lish under its power to regulate commerce with for- 
eign nations and among the several States its valid- 
ity of the statute, so far as the commerce clause of 
Constitution of the United States is concerned, can- 
not be questioned.” In Chicago, ete., Railway Co. v. 
Solan, 169 U. S. 133, 137, the court say: “So long 
as Congress has not legislated upon the particular 
subject, they (the statutes of the State) are rather 
to be regarded as legislation in aid of such com- 
merce, etc.” In Western Union Telegraph Co. v. 
James, 162 U. 8, 650, 661, the same rule was applied 
to State legislation affecting telegraph companies. 
But if there ever was any room for doubt as to the 
power of Congress to enact such legislation, it has 
been removed by what was decided in Patterson v. 
Bark Eudora, 190 U. S. 169, 175. In that case the 
constitutionality of the act of Congress of December 
21, 1898, 30 Stat. L. 755, 763, making its unlawful 
to pay seamen wages in advance, was questioned. It 
was contended: “That even if the contract be one 
subject to restraint under the police power, that 
power is vested in the States and not in the general 
government, and any restraint, if exercised at all, 
can only be exercised by the State in which the con- 
tract is entered into; that the only jurisdiction pos- 
sessed by Congress in respect to such matters is by 
virtue of its power to regulate commerce, interstate 





and foreign; that the regulation of commerce does 
not carry with it the power of controlling contracts 
of employment by those engaged in such service, any 
more than it includes the power to regulate contracts 
for service on interstate railroads, or for the manu- 
facture of goods which may be intended for inter- 
state or foreign commerce.” 
But Mr. Justice BREWER, in answer to this conten- 
tion, said: “Neither do we think there is in it any 
trespass on the rights of the States. No question is 
before us as to the applicability of the statute to 
contracts of sailors for services wholly within the 
State. We need not determine whether one who con- 
tracts to serve on a steamboat between New York and 
Albany, or between any two places within the limits 
of a State, can avail himself of the privileges of this 
legislation, for the services contracted for in this case 
were to be performed beyond the limits of any single 
State and in an ocean voyage.” The expression of 
the court that “contracts with sailors for their ser- 
vices are exceptional in their character, and may 
be subjected to special restrictions for the purpose of 
securing the full and safe carrying on of commerce 
on the water,’ must be understood to refer solely to 
the propriety of the legislation and not the power, 
for no one will contend now that the commerce clause 
of the Constitution grants greater power to Congress 
over the commerce carried on by water than over that 
transported by land. This very question was before 
the court In re Debs, 158 U. S. 568, 589, and the court 
there said: “It is said that the jurfsdiction hereto- 
fore exercised by the national government over high- 
ways has been in respect to waterways—the natural 
highways of the country—and not over artificial 
highways, such as railroads, but the occasion for the 
exercise by Congress of its jurisdiction over the lat- 
ter is of recent date,’ and after discussing the sub- 
ject fully, the court concludes, on page 591: “The 
Constitution has not changed, The power is the 
same. But it operates to-day upon modes of inter- 
state commerce unknown to the fathers, and it will 
operate with equal force upon any new modes of 
such commerce which the future may develop.” In 
the Lottery Cases, 188 U. 8. 321, 356, Mr. Justice 
Hartan said: “In this connection it must not be 
forgotten that the power of Congress to regulate com. 
merce among the States is plenary, is complete in 
itself, and is subject to no limitations except such as 
may be found in the Constitution.” And in Addyston 
Pipe and Steel Co. v. United States, 175 U. S. 211, 
229, the same objection was made that the Sherman 
Anti-Trust Act of July 2, 1890, was an interference 
with the rights to contract, but was by the court 
overruled. In White’s Bank v. Smith, 74 U. S. 646, 
the act of July 29, 1850, providing for the recording 
of vessels, was sustained as a proper exercise of the 
powers of Congress under the commerce clause of the 
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Constitution, And so was the Limited Liability Act 
of Congress sustained in Providence, etc., Co. v, Hill, 
109 U. S. 578, and in the United States v. Boston and 
Albany Railroad, 15 Fed. 209. Section 4386, Re- 
vised Statutes, regulating the transportation of live 
stock, was sustained under the commerce clause. In 
the United States v. Freight Association, 166 U. S. 
290, 312, the court says: “ Railroad companies are 
instruments of commerce, and their business is com- 
merce itself. State Freight Tax Case, 15 Wall. 232, 
275; Telegraph Co, v. Texas, 105 U. S. 460, 464, An 
act which prohibits the making of every contract, etc., 
in restraint of commerce among the several States, 
would seem to cover by such language a contract be- 
tween competing railroads, and relating to traffic 
rates for the transportation of articles of commerce 
between the States, provided such contract, by its 
direct effect, produces a restraint of trade or com. 
merce.” These authorities clearly sustain the power 
of Congress under the commerce clause of the Consti- 
tution to legislate for the safety and protection of 
employees engaged in interstate commerce, whether 
the transportation be by water or land. 

2. Does the act also regulate interstate commerce, 
and, if so, is the latter so inseparably connected with 
the other as to condemn the entire act? Assuming, 
but not deciding, that the act is broad enough to in- 
elude all servants of a common carrier engaged in 
interstate trade, including those employed solely in 
transportation within one State and others not em- 
ployed in transportation at all, the main question is 
whether it is not separable so as to be valid when in- 
voked by one engaged on a train actually employed 
in interstate traffic, as the plaintiff alleges in his com- 
plaint he was at the time of the injury. The author- 
ities relied upon by learned counsel for the defendant 
to sustain their contentions are United States v. 
Reese, 92 U. S. 214; Trade-Mark Cases, 100 U. S. 
82; United States v. Harris, 106 U. S. 629; Baldwin 
v. Eranks, 120 U. S. 678; and the Virginia Coupon 
Cases, 114, U. S. 269. A careful examination of the 
first four cases will show that the acts construed and 
declared invalid in those cases were all penal 
statutes, and that the court laid great stress on that 
fact. In United States v. Reese, which was an in- 
dictment under the national election laws, the court 
say: “We are, therefore, directly called upon to de- 
cide whether a pena] statute, etc.” In the Trade- 
Mark Cases the parties were indicted for violations 
of the trade-mark statute. In that case, in answer 
to the contention of the counsel for the government, 
that as Congress had power to regulate trade-marks 
used in commerce with foreign nations and among the 
several States, these statutes should be held valid in 
that class of cases, if no further, the court said: 
“To this there are two objections: First, the indict- 


ment in these cases do not show that the trade-marks 





which are wrongfully used were trade-marks used in 
that kind of commerce, Secondly, while it may be 
true that when one part of a statute is valid and con. 
stitutional, and another part is unconstitutional and 
void, the court may enforce the valid part where they 
are distinctly separable so that each can stand 
alone, it is not within the judicial province to give 
the words used by Congress a narrower meaning than 
they are manifestly intended to bear in order that 
crimes may be punished which are not described in 
language that brings them within the constitutional 
power of that body. In United States v. Harris the 
defendant was indicted under the provisions of sec- 
tion 5519 of the Revised Statutes, and the court fol- 
lowed the rule announced .in United States v. Reese, 
citing the excerpt from that case hereinbefore set out 
as the reason for its conclusions. Baldwin v. Franks 
was also a criminal case for violation of section 5519, 
Revised Statutes, the statute declared unconstitu- 
tional in the Harris case, the court saying on the 
subject of separability: “This statute, considered 
as a statute punishing conspiracies in a State, is 
not of that character, for in that connection it has 
no parts within the meaning of the rule. Whether 
it is separable, so that it can be enforced in a terri- 
tory, though not in a State, is quite another question, 
and one we are not now called on to decide. In that 
case, the court, in distinguishing Packet Co. v. Keo- 
kuk, 95 U. S. 80, said: “That was not a penal 
statute, but only a city ordinance regulating wharf- 
age, and the suit was civil in its nature.” That the 
Employers’ Liability Act is a remedial and not a 
penal act must be deemed to have been settled by 
Johnson v. Southern Pacific Railway Co., 196 U. S$. 
1. The only other case cited is the Virginia Coupon 
Cases. Those were civil actions arising out of the 
bond legislation of that State. The various acts be: 
fore the court in that case were, as said by the court, 
“ but a single scheme the undisguised object of 
which is to enable the State to rid itself of a con- 
siderable portion of its public debt and to place the 
remainder on terms to suit its own convenience, with- 
out regard to the obligation it owes to its creditors,” 
and the court held: “The scheme of the whole is 
indivisible. It can not be separated into parts. It 
must stand or fall together. The substantive part 
of it, which forbids the tax collector to receive cou- 
pons in payment of taxes, as we have already de- 
clared, as, indeed, on all sides is admitted, cannot 
stand, because it is not consistent with the Constitu- 
tion. That which is merely auxiliary to the main 
design must also fall with the principal of which it 
is merely an incident.” The correctness of that de- 
cision upon the facts is unassailable, as it is based 
upon the well-settled rule that a statute in part un- 
constitutional, if the provisions are so mutually con- 
nected with and dependent on each other as condi- 
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tions, considerations, or compensations for each 
other as to warrant a belief that the Legislature in- 
tended them as a whole, and if all could not be car- 
ried into effect, the Legislature would not pass the 
residue independently, then if some parts are uncon- 
stitutional, all the provisions which are dependent, 
conditional or connected must fall with them. Allen 
vy. Louisiana, 103 U, S. 80. But it is equally well 
settled that if a part of a statute is unconstitutional, 
the remainder is not void unless all the provisions 
are connected in the subject-matter, dependent on 
each other, operating together with the same pur- 
pose, or otherwise are connected together in mean- 
ing that it can not be presumed that the Legislature 
would have passed one without the other. Packet 
Co. v. Keokuk, 95 U. S. 80; Tiernan vy. Rinker, 102 
U. S. 123; Unity v. Burrage, 103 U. S. 447; Railroad 
Co, v. Schutte, 103 U. S. 118, 142; McCullough v. 
Virginia, 172 U. S. 102, 112. In McCullough v. Vir- 
ginia, the court, in passing upon this question, de- 
clared the true rule to be: “It is elementary law 
that every statute is to be read in the light of the 
Constitution. However broad and general its lan- 
guage, it cannot be interpreted as extending beyond 
those matters which it was within the constitutional 
power of the Legislature to reach. It is the same 
rule which obtains in the interpretation of any pri- 
vate contract between individuals. That, whatever 
may be its words, is always to be construed in the 
light of the statute; of the law then in force; of the 
circumstances and conditions of the parties. So, al- 
though general language was introduced into the 
statute of 1871, it is not to be read as reaching to 
matters in respect to which the Legislature had no 
constitutional power, but only as to those matters 
within its control. In railroad Co. v. Schutte, the 
court said: “Under these circumstances, etc., the 
striking out is not necessarily by erasing words, but 
it may be by disregarding the unconstitutional pro- 
vision and reading the statute as if the provision was 
not: there.” 

Applying these rules to the act before the court, 
is there any room for the presumption that Congress 
would not have passed the act unless it could be 
applied to all employees, including those not engaged 
on trains employed in interstate transportation or 
not engaged in transportation at all? If the act 
itself is ambiguous on that subject, reference to the 
title will at once remove it. That title is “an act 
relating to liability of common carriers in the Dis- 
trict of Columbia and Territories and common car- 
riers engaged in commerce between the States and 
foreign nations.” That in cases of this kind the title 
of the act, as well as the circumstances surrounding 
its enactment, as exhibited in public documents, may 
be referred to is well settled. Coosaw Mining Co. v. 
South Carolina, 144 U, S. 550, 563; Johnson v. 








Southern Pacific Railway Co., 196 U. S. 1, 19; Petri 
v: Creelman Lumber Co., 199 U. S. 487, 495; Millard 
v. Roberts, 202 U. S. 429, 437. In Millard v. Roberts 
the court say: .“ The title of the acts are the best 
brief summary of their purpose. Another rule of 
law applicable to the case at bar is that courts will 
not listen to an objection made to the constitution- 
ality of an act by a party whose right it does not 
affect in the particular case on trial, and’ who has, 
therefore, no interest in defeating it. Supervisors v. 
Stanley, 105 U. S. 305, 311; In re Garnett, 141 U. S. 
1, 12; Clark v. Kansas City, 176 U. S, 114, 118; 
Patterson v. Bark Eudora, 190 U. S. 169, 176. In 
Clark v. Kansas City the court approved the ruling 
of the Supreme Court of Kansas that ‘a court will 
not listen to an objection made to the constitution- 
ality of an act by a party whose right it does not 
affect and who has, therefore, no interest in defeat- 
ing it,’” the court saying: “ We concur in this view, 
and it would be difficult to add anything to its ex- 
pression.” In Re Garnett it was held that “it is 
unnecessary to inquire whether the section is valid 
as to all kinds of vessels named in it; if it is valid 
as to the kind to which the steamboat Katie belongs 
it is sufficient for the purpose of this case.” In Pat- 
terson v. Bark Eudora, Mr. Justice BREWER said: 
“We need not determine whether one who contracts 
to serve on a steamboat between New York and Al- 
bany, or between any two places within the limits of 
a State, can avail himself of the privileges of this 
legislation, for the services contracted for in this 
case were to be performed beyond the limits of any 
single State and in an ocean voyage.” So, as stated 
by Judge Cooter: “ A legislative act may be entirely 
valid as to some classes of cases, and clearly void as 
to others. If there are any exceptions to 
this rule, they must be of cases only where it is evi- 
dent, from a contemplation of the statute and of the 
purpose to be accomplished by it, that it would not 
have been passed at all, except as an entirety. and 
that the general purpose of the Legislature will be 
defeated if it shall be held valid as to some cases 
and void as to others.” Cooley Const. Lim., p. 250, 
7th Ed. So, in the case at bar, the injury suffered 
by the plaintiff, as alleged in the complaint, was 
while he was engaged in labor performed on a train 
engaged in interstate commerce, and therefore brings 
this case within the foregoing rules of law. 

For these reasons, I am of the opinion that the act 
is constitutional. 





: 0: 


LEGAL NOTES. 





An entirely new legal question, and one that is of 
particular interest to Christian Scientists, has just 
been passed upon by the Texas Court of Civil Ap- 
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peals. A woman sued the Fort Worth Railway for 
damages in compensation for the “ physical and men- 
tal suffering” that she had been compelled to endure 
because she was expelled from a passenger car on the 
company’s- road. In the trial court the defendant 
set up the plea that the plaintiff was a Christian 
Scientist and therefore could not be sincere in claim- 
ing that expulsion from the car had had unpleasant 
consequences. The court ruled out this evidence and 
the jury brought in a verdict against the railroad. 
The railroad company, following its usual custom, 
appealed the case, and the higher court took a dif- 
ferent view of the matter. It declared that the plain- 
tiff’s beliefs should have been put in evidence, and 
that an error was made in excluding them. “If,” 
it says, “she had such control of her feelings, or 
thought she had, as to render her insensible to pain, 
when she willed to be, we see no reason why that cir- 
cumstance should not have been considered by the 
jury in determining the extent of her suffering and 
the compensation to be made on account of it.” So 
far as we know no question of this kind has ever 
been passed upon in the State of New York, and we 
do not undertake to say how much weight the deci- 
sion of the Texas Court of Civil Appeals would have 
with our own Court of Appeals. Very possibly a 
different conclusion would be reached here, for State 
courts vary a good deal in their views. Nevertheless 
the decision opens the door to an inviting field of 
speculation and will undoubtedly be widely com- 
mented upon.—Rochester (N. Y.) Democrat and 
Chronicle. 





Effect on Partnership Obligations of Indi- 
vidual Discharge in Bankruptcy. 


In a recent case in New York it was held by 
INGRAHAM and LAUGHLIN, JJ., that a discharge of 
an individual partner released him not only from his 
individual debts but from debts owing by the firm, 
whether the firm has assets or not; and this, though 
the firm debts were not scheduled as such, but all 
the debts, joint as well as several, were thrown into 
a common schedule (N. Y. Inst. for Deaf and Dumb 
v. Crockett, 1907, 36 N. Y. L. J., 1535). 

The rule in England has always been settled that 
an adjudication of an individual partner as bank- 
rupt discharged him from partnership debts, because 
bankruptcy discharged him from all debts, and part- 
nership debts are also his individual debts (Ex parte 
Yale, 3 P. Wms. 24, note). In America there has 
been a considerable confusion among the authorities 
on this point. Under the statute of 1867 (14 St. at 
L., p. 534, sec. 36), courts rule differently (Corey v. 
Perry, 1877, 67 Me. 140; Mattix v. Leach, 1896, 16 





——; 
———————« 


Ind. App. 112). In re Little (1868, 1 N. B. R. 341), 
a leading case, held that the statute contemplated 
only one proceeding, and unless the other partners 
were joined and the partnership assets administered 
the discharge would not be effective to bar firm 
debts. In view of the fact that in many cases no 
act of bankruptcy could be proved against the firm, 
and hence no reason be shown to administer the firm 
assets in bankruptcy, the result of this view would 
be that individual discharges would be rendered 
worthless (In re Frear, 1868, 1 N. B. R. 660, 664), 
The present statute expressly provides, sec, 5 (h), 
that the partnership assets are not to be administered 
in bankruptcy if some, only, of the partners are in- 
solvent; but that the solvent partner is to wind up 
the firm and account for the interest of the insolvent 
partner. The reason given in In re Little, supra, 
therefore, would not apply under the present statute, 
and there would seem to be no reason why an indi- 
vidual discharge should not equally discharge the 
individual from firm liabilities (Burdick, Law of 
Partnership, 305). Under the present statute all 
the individual’s estate would pass to his assignee, 
including his interest in the partnership, for which 
the solvent members must account as speedily as pos- 
sible; the partnership debts are provable against the 
individual; and the statute provides that all proy- 
able debts shall be discharged (sec. 17). The cases, 
however, cannot be said to bear out this conclusion. 
The earlier cases follow the rule laid down in In re 
Little (In re Freund, 1899, 1 Am. B. R. 25). Other 
eases also following decisions under statute of 1876 
have allowed the effect contended for by the discharge 
in the principal case, if there are no firm assets, im- 
pliedly accepting the doctrine of In re Little where 
there are firm assets (see Collier, Bank., 5th ed., p. 
74), but making this exception on the ground that 
if there are no firm assets there is no necessity for 
administering the firm estate in bankruptcy (In re 
Abbe, 1874, 2 N. B. R. 75; Cf. Collier, p. 74, and In 
re Hirsch, 1899, 3 Am. B, R. 344). Other cases, con 
ceding the result, deny its effect unless the debts 
were scheduled as individual and as partnership, re- 
spectively. The cases in the first and second classes 
overlook entirely section 5 in the present statute, 
That section provides, first, that there shall be 4 
separate administration of the partnership estate, 
which would remove the objection raised in In re 
Little, supra, and, secondly, that the individual part- 
ner’s interest in the partnership shall be accounted 
for by the solvent partner, which removes the abjec- 
tion raised in other cases, decided under the previous 
statute, that the individual’s “estate in the firm” 
is not in bankruptey (Crompton v. Conkling, 1877, 
Fed. Cas. No, 3407). These cases, therefore, cannot 
be supported. The last class of cases which, in 


terms, say that the discharge will not operate against 
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partnership debts unless they are so scheduled in con- 
tradistinction to the individual debts, are also un- 
supportable (In re McFaun, 1899, 3 Am. B. R. 66; 
In re Laughlin, 1899, 3 Am. B. R. 1). In many of 
these cases (see In re Laughlin, supra) the question 
before the court was merely whether a discharge shall 
be given, without an amendment of the petition, under 
section 14, which is an entirely different question 
from the effect of the discharge once given under sec- 
tion 17. We may concede that, as a matter of con- 
venience in administration, the court should require 
a scheduling of liabilities, as individual and partner- 
ship, separately, since in the sharing of dividends 
both sets of creditors do not receive pari passu. But 
this is a different question from annulling the effect 
of the discharge as a punishment of the debtor for 
his failure to comply with this form laid down by a 
particular court, when section 17 expressly provides 
that the discharge shall release all provable claims. 
Section 17 makes notice, which the creditor receives 
whether his’ claim is filed as an individual or _part- 
nership obligation, the essential thing; and it is diffi- 
cult to see how the courts can justify the language 
used.—Columbia Law Review, April, 1907. 





30: 


The Financial Situation and the Railroads. 


It is worse than idle to say, as has been said, that 
the railroads have created an artificial excitement in 
Wall street in order to prevent further hostile legis- 
lation, or to take revenge for what has been enacted. 
Whoever believes this crude fancy demonstrates his 
own unfitness to deal with a serious situation. 
Railroad managers are not fools, and would be the 
last to enter upon a course of conduct that would 
hasten, if not compel, their own ruin. It would be 
idle, too, to attempt to formulate Mr. Carnegie’s 
opinions of Wall street in a statute. Mr. Carne- 
gie’s moralizing is sound, but stock-gambling cannot 
be stopped by statute. It is true that a man who 
owns a railroad for gambling purposes is a bad man, 
a bad railroad man, and a bad citizen; but it is also 
true that our most successful railroad presidents and 
managers are not stock-gamblers, and that some of 
the leaders of them have never dealt in stocks and 
bonds except as investments, have never manipulated 
the market, but have confined themselves to manag- 
ing their roads as business properties for the purpose 
of earning dividends by rendering service. It is 
true, too, that instead of promoting financial disturb- 
ances for their own purposes, the strong men who are 
concerned in railroads have done their utmost to pre- 
vent a panic. The decline in the prices of stocks 
began several months ago, and then but for strong 
efforts to prevent it we might easily have suffered 





from a grave financial disaster. Mr. Cortelyou, in 
his recent efforts to aid the market, has assisted pri- 
vate fortunes. The money that Mr. Cortelyou has 
poured into the market naturally belonged there, 
and the mere fact that he was able and obliged to 
interfere is not creditable to our public fiscal system, 
However that may be, there has been a united effort 
by the government and the great private financial 
powers to avert a panic. It will be a great pity if 
the two cannot contrive to remove the occasion for 
the state of mind which has troubled investors as 
well as the railroads, 

The real difficulty is that the world—not only 
this country, but the world, for we are the cynosure 
of fiscal eyes now as we were in 1893—is in doubt 
about the future of our railroads. When the Fed- 
eral administration started out on a policy which 
had for its purpose the fixing by public officials of 
freight rates, a war was begun against railroads. 
Whether the war was intended or not does not mat- 
ter; it has come. Moreover, it has been encouraged 
and widened and deepened by the recent hint to the 
States to do something in that direction under pain 
of losing their constitutional rights by judicial con- 
structions. The imaginations of the politicians in 
control of State governments have been stirred. They 
have tumbled over one another in their eagerness to 
devise destructive assaults upon railroad property, 
partly that they might please a popular administra- 
tion and thus obtain a share of the popularity. This 
war upon the roads has not only affected the imagi- 
nations of people to such an extent that the roads 
cannot procure the money necessary for extensions 
that are almost clamorously demanded, but actual 
damage appears to have been threatened. This is 
illustrated by a recent decision of Judge JonEs of 
the United States Circuit Court, enjoining the en- 
forcement of recent Alabama anti-railroad legisla- 
tion. The contention was that the enforcement of 
the State’s laws would make it impossible for the 
roads to do business except at a loss. Judge JONES 
did not decide the case on its merits, but issued an 
injunction in order to hold off the State until it 
could be determined what was fair and right. 

It makes little difference whether there has been 
real cause for alarm or not; there is alarm; rail- 
roads do not know what they are to suffer and in- 
vestors fear their securities. This alarm ought to 
be set at rest, and efforts have been made to that end, 
Whether such efforts can be successful or not has 
been questioned, but nevertheless the attempt is 
made. It may be that the railroad managers are 
very bad, and that they continue to be bad; but it 
has not been the American custom to destroy or to 
punish without giving a hearing; nor has it been our 
way to kill in order to remove a sore spot.—Harper’s 
Weekly. 
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Among the Late Decisions. 


A municipal corporation which has undertaken to 
exercise its charter power to maintain an electric 
light plant to light its streets and sell electricity to 
private consumers is held, in Fisher v. New Bern 
(N. C.), 5 L. R. A. (N, 8S.) 542, to be responsible 
for the negligent acts of the commission which the 
Legislature has placed in charge of the plant. 


Municipal authorities empowered by the city char- 
ter to pass ordinances prohibiting the illegal sale of 
intoxicating liquors within the city limits are held, 
in Southern Express Co. v. R. M. Rose Co, (Ga.), 
5 L. R. A. (N. 8S.) 619, to have no authority to re- 
quire an express company delivering within the city 
liquors lawfully purchased outside of it to pay a 
‘specified annual license fee. 


That an unprotected vat of boiling water is main- 
tained within four feet of a city sidewalk on unfenced 
premises is held, in Johnson v. Paducah Lumber Co. 
(Ky.), 5 L. R, A. (N. 8.) 733, not to render the 
owner liable for injuries to one falling into it when 
attempting to cross the lot for purposes of his own. 


The right of a woman to hold the office of notary 
public is denied in Re Opinion of. Justices (N. H.), 
5 L. R. A. (N. 8.) 415. 


A written agreement made by one who has acquired 
options upon certain lands, empowering another, in 
the absence of the optionee, to accept the options 
and make sales of the lands, and providing that all 
profit shall be distributed equally between them, is 
held, in Clark v. Emery (W. Va.), 5 L. R. A. (N. 8.) 
503, not to be a contract creating a partnership for 
the purchase and sale of lands. 


A cause of action for negligently constructing and 
maintaining the wall of a reservoir, so that it gives 
way and injures adjoining property, is held, in Mast 
v, Sapp (N. C.),5 L. R. A. (N. 8.) 379, to arise when 
the injury is done. 


An assignment of wages to be earned in the future 
under an existing employment is held, in Rodijkeit 
vy. Andrews (Ohio), 5 L. R. A. (N. 8.) 564, to be 
valid. 


A recognizance given in a criminal proceeding, con- 
ditioned for the appearance of the accused before a 
Cireuit Court on the first day of a certain term 
thereof, and that he will not depart thence without 
leave of the court, is held, in State v. Dorr (W. Va.), 
5 L. R. A. (N. 8.) 402, to be forfeitable only upon 
calling the accused upon the recognizance at some 
time during the term, and, if he fails to appear, by 
entering his default of record. 


A bank which takes over the assets of a liquidat- 








ing bank upon an agreement that it will pay its debts 
and a certain sum to each shareholder, is held, in 
Ex parte Savings Bank (S. C.), 5 L. R. A. (N, S.) 
520, to assume towards creditors the trust relation 
held by the transferrer, and the creditors of the lat- 
ter are held to have a prior lien on the assets go 
transferred in case the transferee becomes insolvent 
before completing its undertaking. 


The mere exhibition by an agent for the invest- 
ment of money, to his principal, of a negotiable note 
indorsed in blank as representing his money, and the 
acquiescence by the latter, are held, in Bettanier y, 
Smith (lowa), 5 L. R. A. (N. S.) 628, not to consti- 
tute him the bona fide purchaser, so as to entitle him 
to hold the note as against the true owner, who had 
placed it with the agent for safe-keeping. 


A driver traveling on a stock pass is held, in Lake 
Shore & M. S. R. Co. v. Teeters (Ind.), 5 L. R. A. 
(N. 8.) 425, to be a passenger for hire, within the 
rule forbidding the carrier to contract for an ex- 
emption from liability for its negligence. 


A railroad company is held, in Davis v. Chesapeake 
& O. R, Co. (Ky.), 5 L. R. A. (N. 8.) 458, not to 
lose its character of common carrier by a special con- 
tract to transport over its road the messengers and 
packages of a particular express company, although 
it could not have been compelled to undertake such 
transportation. 


Money which is transferred to trustees of a perma- 
nent fund derived from gifts and bequests, and which 
is under the exclusive control of such trustees, to be 
used for paying death benefits and giving charitable 
assistance to members of a mutual benefit society, 
membership in which all connected with a ‘certain 
business are entitled to obtain, is held, in Minns v. 
Billings (Mass.), 5 L, R. A. (N. 8S.) 686, to be de- 
voted to purposes of public charity, although the 
benefit is limited to the members of the association. 


An instrument of writing purporting to convey 
lands to trustees and their successors in perpetual 
trust to provide a home and school for the mainte 
nance and education of the children of the deceased 
members of a secret society is held, in Troutman y¥. 
De Boissiere Odd Fellows’ Orphans’ Home (Kan.), 
5 L. R. A. (N. 8S.) 692, not to be a gift for purposes 
of a public charity, and to be void as against the rule 
prohibiting perpetuities of title in estates, With 
these cases is a note on the question of gift for the 
benefit of members of a particular organization as & 
charity. 


A shipment by express, without order, by a dealer 
in one State to one whose name he has learned in 
another, with directions to the express company to 
collect the price before delivery, is held, in Adams 
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Express Co. v, Com. (Ky.), 5 L. R. A. (N. S.) 630, 
not to constitute interstate commerce. 


Breach of a contract promptly to deliver a tele- 
gram to a person in another State is held, in Western 
U. Teleg. Co. v. Lacer (Ky.), 5 L. R. A, (N. S.) 
751, to take place at the place where the sendee was, 
and not at the place where the mistake in changing 
the address occurred, in the State where the con- 
tract was entered into, so that the courts of the 
former State, in which the action is brought, will 
apply its own rule as to damages for mental anguish, 
and not that of the State where the contract was 
made. 


That an action for personal injuries to a non- 
resident in the State of his residence may, upon jis 
death, be revived in favor of an administrator ap- 
pointed for that purpose, is held, in Pyne v. Pitts- 
burg, C. C. & St. L. R. Co. (Ky.), 5 L. R. A. (N. S.) 
756, where the local statute provides that such ac- 
tion shall not die with the person, although by the 
law of his residence it would have done so. 


Words written on the back of a contract blank as 
a portion of the instrument to be signed by the par- 
ties are held, in Bonewell v. Jacobson (Iowa), 5 L. 
R. A. (N. S.) 436, to become part of the obligation, 
although the signatures are not below them, but on 
the preceding page. 


A contract by a client not to settle a suit without 
the consent of the attorney being against public 
policy, a complaint seeking to enjoin a breach of such 
agreement is held, in Jackson y. Stearns (Or.), 5 L. 
R. A. (N. 8S.) 390, not to state a cause of action. 


A release of one’s obligation upon a contract to 
purchase real estate, which he claims to be void be- 
cause made on Sunday, is held, in Brown v. Jennett 
(Iowa), 5 L. R. A. (N. 8.) 725, to be a sufficient 
consideration for his promise to pay the broker’s 
commission, 


The liability of doctors for performing an un- 
authorized autopsy on a dead body for the purpose 
of complying with a rule of the board of health and 
securing a burial permit is denied in Meyers v. Dud- 
denhauser (Ky.)', 5 L. R. A. (N. S.) 727. 


The setting aside, upon motion of accused, of a ver- 
dict finding him guilty of manslaughter upon an in- 
dictment for murder, is held, in State v, Gillis (S. 
C.), 5 L. R. A. (N. S.) 571, to open the case for 
trial on the original indictment for the higher of- 
fense, since he is held thereby to waive the constitu- 
tional protection against second jeopardy. 


The possession of a loathsome disease by a man is 
held, in Hooe v. Hooe (Ky.), 5 L. R. A. (N. 8S.) 





729, not to be condoned by cohabitation with him by 
his wife, with knowledge of the fact, so as to bar a 
suit for divorce. 


Enforcement, by action, of benefits due under a 
contract by which property is conveyed in considera- 
tion of support, is held, in Gall v. Gall (Wis.), 5 
L. R, A. (N. 8.) 603, not to preclude, on the theory 
ot election of remedies, an action to rescind tiie con- 
tract for subsequent breaches. 


The constitutional right of a railroad company to 
intersect, connect with, or cross any other railroad 
is held, in Kansas City, 8S. & G. R. Co. v, Louisiana 
Western R. Co. (La.), 5 L. R. A. (N. S.) 512, not to 
be confined to main tracks, but to extend to spur and 
other tracks forming a part of the same system. 


The generation of electricity by water power, for 
distribution and sale to the genera] public on equal 
terms, subject to governmental control, is held, in 
Minnesota Canal & Power Co. v. Koochiching Co. 
(Minn.), 5 L. R. A. (N. 8.) 638, to be a. public en- 
terprise, for which the power of eminent domain may 
be exercised. 


The selling of electric power to the public gener- 
ally is held, in State ex rel. Harris v. Superior Court 
(Wash.), 5 L. R. A. (N. 8.) 672, not to be a public 
use for which the power of eminent domain may be 
exercised. 


One who withholds from record an assignment of a 
mortgage on property owned by a dealer in real 
estate is held, in Marling v. Milwaukee Realty Co, 
(Wis.), 5 L. R. A. (N. S.) 412, to be estopped from 
asserting her rights as against one who purchases 
the property on the faith of a release by the record 
mortgagee, although the statute makes an unre- 
corded instrument void as against instruments first 
recorded, and the assignment of the mortgage is actu- 
ally recorded before the purchaser's deed. 


Money which has reached the beneficiary is held, 
in Recor v. Recor (Mich.), 5 L. R. A. (N. 8.) 472, 
not to be exempted from legal process ty a statute 
providing that the benefit to be paid by any benefit 
society shall not be liable to attachment by trustee, 
garnishee, or other process, and shall not be seized 
by legal or equitable process or any operation of law, 
to pay any debt or liability of a certificate holder, 
or of a beneficiary named in the certificate. 


A notary. public who makes a certificate of ac- _ 
knowledgment, the contents of which are untrue, is 
held, in Territory v. Gutierrez (N. M.), 5 L, R. A. 
(N. S.) 375, not to be indictable for forgery under a 
statute making it unlawful falsely to make, alter, 
forge or counterfeit any public record, or any cer- 
tificate, return, or attestation which may be received 
as legal proof. 





160 


THE ALBANY LAW JOURNAL. 





——s 





Sale of property in a bona fide original transaction 
of bargain and sale at a price known by both ven- 
dor and vendee to be below its true value is held, in 
Rosenheimer v. Krenn (Wis.), 5 L. R. A. (N. S.) 
395, not to be sufficient to charge the purchaser, as 

' trustee, for the difference between price and value, 
. in favor of creditors of the vendor. 


The liability of a guardian for funds of the ward, 
turned over to her attorney for investment and loss 
through his dishonesty, is sustained in Abrams v. 
United States Fidelity & G. Co, (Wis.), 5 L, R. A. 
(N. 8.) 575. 


The members of a board of health are held, in 
Rohn v. Osmun (Mich.), 5 L. R. A. (N. S.) 635, 
not to be liable for injuries caused by their failure 
to comply with a provision of the statute for the pro- 
tection of the community against persons afflicted 
with contagious disease, and the quarantine of such 
persons, that “they shall provide nurses,” since such 
matter is discretionary. 


The right of a wife to enforce a promissory note 
executed to her by her husband is sustained in 
Mathewson v. Mathewson (Conn.), 5 L. R. A, (N. S.) 
611, under a statute replacing unity of property 
rights with equality in legal identity and in owner- 
ship of property. 


The right to an injunction to prevent the erection 
of buildings in violation of a municipal ordinance, 
though they are not nuisances per se, is sustained in 
Bangs v. Dworak (Neb.), 5 L. R. A. (N. 8.) 493, 
where the person seeking such injunction show that 
the erection of the buildings will work special or ir- 
reparable injury to them and their property. 


A present contract of insurance is held, in Whit- 
man v. Milwaukee F. Ins. Co. (Wis.), 5 L. R. A. (N. 
8.) 407, not to be effected by signing an application, 
followed by the statement of the agent that he would 
“see to it, take care of it, so it would be all right,” 
would “ get a policy.” 


An injury received by making an intentional as- 
sault on another by striking him in the face with 
the fist is held, in Fidelity & C. Co, v. Carroll (C. C. 
A. 4th C.), 5 L, R. A. (N. S.) 657, not to be by ac- 
cidental means, within the meaning of a policy insur- 
ing against injuries received through such means. 


The issuance of a policy of life insurance for $5,- 
000, upon an application for $10,000, is held, in New 
York L. Ins. Co. v. Levy (Ky.), 5 L. R. A. (N. 8.) 
739, to be a rejection of the proposition of the appli- 
cant, and not binding upon the insurer until assented 
to by the applicant. 


An incontestable clause in an insurance policy is 
held, in Bromley v. Washington L. Ins. Co. (Ky.), 5 





L. R. A. (N. 8.) 747, not to prevent the insurer from 
resisting payment on the ground that it was issued 
to one having no insurable interest, and is therefore 
void as against public policy. 


An individual concern engaged in the trading. 
stamp business is held, in Watson v. Detroit Journal 
Co. (Mich.), 5 L. R. A. (N. S.) 480, to have no 
right to maintain an action for libel against one pub. 
lishing an article not referring to all persons engaged 
in that business in the city, but referring generally 
to concerns engaged in the business, 


An act requiring journeymen plumbers to secure a 
license as a condition to carrying on their trade is 
held, in State ex rel. Richey v. Smith (Wash.). 5 
L. R. A, (N. 8S.) 674, not to be a valid health regula- 
tion. 


The right of a court annulling a marriage at the 
suit of a husband who was under the age of con- 
sent when the marriage was solemnized, to require 
him to pay a reasonable amount for the support and 
nurture of the issue of such marriage, is sustained 
in Willits v. Willits (Neb.), 5 L. R. A. (N. 8.) 767, 


A servant employed for an entire term at wages 
payable in instalments at stated intervals is held, 
in Smith v. Cashie & C, R. & L. Co. (N. C.), 5 LR. 
A. (N. 8.) 439, to be entitled, upon being wrong- 
fully discharged, to treat the contract as existing, 
and sue at each period of payment for the salary then 
due. The right of wrongfully discharged servant to 
recover wages for contract period subsequent to dis- 
charge is the subject of a note to this case. 


The wilful default of the manager of a farm to 
submit accurate accounts to his employer, as required 
by his contract, is held, in Sipley v. Stickney 
(Mass.), 5 L. R. A. (N. 8.) 469, to deprive him of 
his right to recover his stipulated wages, although 
it results in no injury to the employer. 


Where a contract for service is an entire one, and 
not severable, and a servant is lawfully discharged 
for disobedience of the reasonable orders of the mas- 
ter, he is held, in Von Heyne v. Tompkins (Minn.), 
5 L. R. A, (N. 8S.) 524, not to be entitled to recover 
for his services. A note to this case reviews the 
other. authorities on rights and remedies of servant 
discharged for good causes. 


A municipal corporation, in maintaining and oper- 
ating an electric light plant under legislative author- 
ity, but with no duty imposed upon it to do so, is 
held, in Davoust v. Alameda (Cal.), 5 L. R. A. (N. 
S.) 536, to be exercising its private or proprietary 
rights, within the rule making it liable for the negli- 
gence of its servants. 
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